
 

  

 

 

 

Public Submission to the Treasury in respect draft Corporations Amendment 

(Litigation Funding) Regulations 2022 (the ‘Draft Regulations’) 

 

 

1. Woodsford Group Limited (‘Woodsford’) welcomes the opportunity to make submissions in 

respect of the Draft Regulations which propose changes to the regulation of litigation funding 

schemes under the Corporations Act 2001 (Cth). Woodsford’s submissions in response to the 

Draft Regulations, together with some background information about Woodsford, are set out 

below.   

Woodsford 

 

1. Since its foundation in London in 2010, Woodsford has developed a reputation as a leading 

global litigation and arbitration funder.   

2. Woodsford is a founder member of the International Legal Finance Association (ILFA), which 

is the only global association of commercial legal finance companies and is an independent, 

non-profit trade association promoting the highest standards of operation and service for the 

commercial legal finance sector. It also serves as a clearinghouse of relevant information, 

research and data about the uses and applications of commercial legal finance. Woodsford’s 

Chief Operating Officer, Jonathan Barnes,  is a member of the board of ILFA.  

3. Woodsford is a founder member of the Association of Litigation Funders of England & Wales 

(‘ALF’) which is an independent body charged by the UK Ministry of Justice with delivering 

self-regulation of litigation funding in England and Wales. Woodsford was actively involved in 

drafting ALF’s Code of Conduct (the ‘Code’), which sets out the standards by which all Funder 

Members of ALF must abide, including in relation to their capital adequacy.   

a. The Code requires its members to maintain adequate financial resources at all times in 

order to meet their obligations to fund all of the disputes they have agreed to fund, and 

to cover aggregate funding liabilities under all of their funding agreements for a 

minimum period of 36 months.  

b. The Code also prescribes the circumstances in which funders may withdraw.   

c. ALF also maintains complaints handling procedures. Since ALF introduced its 

complaints procedure, Woodsford has never been the subject of an ALF complaint. 

Woodsford’s Chief Operating Officer, Jonathan Barnes, is a member of the board of ALF. 

https://associationoflitigationfunders.com/code-of-conduct/
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4. Woodsford is also a member of the International Corporate Governance Network (ICGN). 

ICGN’s mission is to promote effective standards of corporate governance and investor 

stewardship to advance efficient markets and sustainable economies worldwide.  

5. Woodsford Australia Limited (‘Woodsford Australia’) is an Australian public company (ACN 

644 961 446) and a wholly-owned subsidiary of Woodsford. It holds an Australian Financial 

Services Licence (no. 527367) authorising it, inter alia, to issue, apply for, acquire, vary or 

dispose of litigation funding schemes.   

6. When the Government introduced the Corporations Amendment (Litigation Funding) 

Regulations 2020) (the ‘August 2020 Regulations’), Woodsford Australia obtained an Australian 

Financial Services Licence (‘AFSL’), issued by ASIC, authorising it to operate litigation funding 

schemes as managed investment schemes (‘MIS’) in its capacity as a Responsible Entity. 

Woodsford was one of the first litigation funders to obtain such an AFSL. It did so because it 

was, and remains, committed to providing access to justice to claimants in Australia 

notwithstanding the considerable time and expense involved in complying with the August 

2020 Regulations and overcoming the hurdles of the ill-suited regulatory regime imposed by 

the previous Government.  

7. Woodsford has staff in the UK, Australia and the United States.  Woodsford has funded and 

continues to fund class actions in Australia, the UK, the Netherlands and Japan as well as 

numerous other types of meritorious disputes globally.  

8. Woodsford supports the Public Interest Advocacy Centre in Australia as part of its worldwide 

commitment to promoting access to justice for those that lack the means to achieve it.  

9. Woodsford’s executive team blends extensive business experience with legal expertise, and 

includes lawyers admitted to practice in England & Wales, Australia, the United States, Canada, 

Ireland, and accountants admitted into the Chartered Institute of Management Accountants and 

the Institute of Chartered Accountants of England & Wales.   

10. Woodsford’s Chief Executive Officer, Steven Friel, is a solicitor and former partner at two major 

international law firms.  Steven has been recognised by every annual edition of the Legal 

500 published in the eight years up to when he left private practice. For commercial litigation 

work, he is praised as having "the sort of knowledge that one only gets with years of accumulated 

experience in heavy or complex litigation" and a "strong commercial grip on the relevant legal provisions 

and financial aspects of cases." For his work in international arbitration, the Legal 500 ranked 

Steven as "outstanding".  Woodsford’s Chief Investment Officer for the EMEA and APAC 

regions, which covers Woodsford’s operations in Australia, Charlie Morris, is a senior lawyer 

formerly of leading UK disputes boutique law firm Enyo Law and international law firm 

Addleshaw Goddard.  Charlie is a ranked individual in Chambers & Partners directory for 

https://www.icgn.org/
https://www.piac.asn.au/
https://woodsfordlitigationfunding.com/about-woodsford/meet-the-team/
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litigation funding and praised as “extremely knowledgeable in financial services matters, possibly 

more so than the lawyers who run the cases”.  Steven Friel, Jonathan Barnes and Charlie Morris have 

all been recognised in the top 100 leaders in legal finance of 2022, together with two other 

Woodsford employees.  

11. Woodsford has an Investment Advisory Panel (‘IAP’) that brings together senior figures from 

the world of both litigation and international arbitration, with direct experience spanning many 

areas of law. Our IAP includes the Honourable Neil McKerracher KC, a former Judge of the 

Federal Court of Australia, Shira A. Scheindlin, a former United States District Court Judge and 

several former senior partners of major international law firms.  

12. Our in-house team of legal specialists reviews many hundreds of cases every year coming from 

all parts of the globe, including Australia. 

 

Woodsford’s Submissions in respect of the Draft Regulations 

 

13. Our submissions address the substantive amendments proposed by the Draft Regulations.  

Some of the items in the Draft Regulations, specifically those items that simplify or remove now 

unnecessary terms or distinctions based on the proposed new law or are consequential to 

substantive amendments, are not addressed in our submissions below.   

Item 1 (Subregulation 5C.11.01(2A)) – Adding an exemption from Managed Investment Scheme 

(MIS) regime for litigation funding schemes 

14. Woodsford is in favour of the proposal that an explicit exemption be provided for litigation 

funding schemes from the definition of a managed investment scheme in section 9 of the 

Corporations Act 2001. The decision in Brookfield Multiplex Ltd v International Litigation Funding 

Partners Pty Ltd (2009) 180 FCR 11, and the subsequent removal in August 2020 of the relief from 

the MIS-requirements afforded to funded class actions, has plagued the litigation funding 

industry in Australia with uncertainty. The requirement that funded class actions be operated 

as a MIS has detracted significantly from the class action regime in Australia. The requirement 

reduced competition that would otherwise benefit retail clients/claimants by reducing the 

number of litigation funders in the market. It also significantly increased the time and cost 

burden of funding class actions for the funders active in the market, which made some class 

actions less financially viable/denied access to justice for those who would otherwise benefit 

from smaller funded class actions. And the requirement provided very little (if any) 

demonstrable benefit to any of the claimants, lawyers and funders involved in holding 

corporate wrongdoers to account. The technical reasons why it is inappropriate to deem funded 

class actions as a MIS pursuant to s 9 of the Corporations are well articulated in LCM Funding 

Pty Ltd v Stanwell Corporation Limited [2022] FCAFC 103 and so we do not repeat them in our 

submissions.  

https://www.lawdragon.com/guides/2022-05-25-the-2022-lawdragon-global-100-leaders-in-litigation-finance
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15. While some aspects of the AFSL-regime may be desirable, as discussed further below, 

superimposing the MIS-regime on court supervised funded class actions that already worked 

well was and is entirely inappropriate.  

Item 13 (Paragraph 7.6.01(1)(x)) – Adding exemption from AFSL requirements for services in 

relation to litigation funding schemes 

16. When the August 2020 Regulations were proposed, Woodsford submitted that the current 

Australian financial services regulatory regime was: 

not well suited to any potential regulation of litigation funding or class actions. Class actions are 

unlike most (if not all) other types of Managed Investment Scheme covered by the Australian 

financial services regulatory regime. Class actions are a collective litigation process, which in our 

submission is best overseen and monitored (or ‘regulated’) by a Court that is familiar with the 

litigation process. We therefore support the ALRC’s recommendation to continue to leave the 

‘regulation’ of litigation funding and class actions in the hands of the Court.1   

17. Woodsford adopted this position based on the proposal at that time, that funded class actions 

be operated as a MIS. As described above, our position in relation to the suitability of applying 

the MIS-regime to funded class actions remains unchanged. We do, however, consider there are 

good reasons why a bespoke requirement for litigation funders to hold an AFSL, should apply. 

This is provided that the obligations that accompany any such AFSL-requirement, are tailored 

in consultation between the Government, ASIC and litigation funder AFSL-holders. The benefit 

of maintaining the AFSL-regime include enhanced disclosure obligations and organisational 

competence.  

Disclosure Obligations 

18. Since the introduction of the August 2020 Regulations, duly authorised AFSL-holders operating 

or issuing litigation funding schemes have been required to provide retail clients with a Product 

Disclosure Statement (‘PDS’) prior to the offer or issue of an interest in a litigation funding 

scheme. Prior to the decision in LCM v Stanwell, this was a problematic requirement given the 

distinction between two types of ‘general members’, being ‘active general members’ and 

‘passive general members’2. The inherent difficulties associated with identifying passive 

 
1 Woodsford’s Public Submission to the Parliamentary Joint Committee on Corporations and  

Financial Services (the Committee) in respect of its Inquiry into Litigation funding  

and the regulation of the class action industry in Australia dated 11 June 2020 at [18] 
2 Active general members being general members of litigation funding schemes who had signed litigation 

funding agreements, and passive general members essentially being general members of the scheme who had 

not signed litigation funding agreements. This was necessary because on one view of the August 2020 
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members of litigation funding schemes and providing them with a PDS, meant the obligations 

under the Corporations Act, so far as they related to the provision of a PDS to those passive 

members, could not be complied with.  ASIC sought to tackle this issue by introducing the ASIC 

Corporations (Litigation Funding Schemes) Instrument 2020/787, which provided responsible 

entities of litigation funding schemes relief from giving passive general members a PDS. This 

was subject to conditions, including that the responsible entity make the PDS publicly available 

on its website.  

19. Making the PDS publicly available on the responsible entity’s website came with its own 

problems, namely that certain information required by s1013D of the Corporations Act to be 

included in a PDS could confer an unfair tactical advantage to a respondent/defendant in any 

class action if it was made public. For example, a well-funded respondent/defendant can simply 

outspend the claimants if it knows the amount the funder has committed to the claim. The 

outcome becomes determined by financial muscle and not legal merits. In response, ASIC 

implemented the ASIC Corporations (Amendment) Instrument 2021/292, which amended ASIC 

Corporations (Disclosure in Dollars) Instrument 2016/767. This provided responsible entities 

with relief from including certain information3 in a PDS for a litigation funding scheme if the 

information was disclosed to active general members of the scheme before, or as soon as 

practicable after, they became an active general member.  

20. Item 22 of the Draft Regulations proposes that litigation funding schemes be exempt from the 

disclosure provisions contained in Part 7.9 of the Corporations Act. Woodsford is of the view 

that certain aspects of Part 7.9 are inappropriate so far as they relate to litigation funding 

schemes, but other aspects may be worth preserving as part of a bespoke disclosure regime. 

Woodsford’s position is that a PDS should not have to be published on a website/made public 

provided it is given to any class action group member who enters a litigation funding 

agreement. The PDS should contain information required by s1013D save to the extent that 

s1013D requires an estimate of claim proceeds to be provided. This number tends to be the 

product of various factors that may change over time and include subjective elements. As such, 

it’s not particularly useful if given to a class action group member at a single point in time. Better 

to simply allow the law firm acting for the claimants to discharge their obligation to keep, their 

clients informed generally in the normal way. 

 
Regulations, general members included any group member in an open, opt-out class action, irrespective of 

whether the individual group member had entered a litigation funding agreement.  

 
3 Namely the (a) funding budget; (b) legal costs budget; (c) adverse costs insurance premiums; (d) funding 

required; (e) legal costs; and (f) claim proceeds. 
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21. One example of where certain aspects of Part 7.9 are inappropriate, is the provisions relating to 

the use of application forms included in or accompanying a PDS.4 When litigation funding 

schemes were deemed to be an MIS and needed to be registered with ASIC, the application form 

bound group members to the terms of the MIS’ constitution. Following LCM v Stanwell, the 

purpose of the application form, its effect, and its interaction with the litigation funding 

agreement, are unclear. What obligations, if any, does the application form impose on the issuer 

of the financial product, or the applicant.  Does the application form mean, for example, that for 

a claimant to benefit from the funding proposed by the litigation funder, they would have to 

sign up to both the funding agreement and the application form?  Section 1016A of the 

Corporations Act and the uncertainty surrounding its application is just one example that 

highlights the need for bespoke AFSL-disclosure requirements that should apply to litigation 

funding schemes and reflect the fact that the subject of such schemes is litigation with unique 

characteristics. 

Organisation Competence and other General Obligations  

22. As part of the process of granting an AFSL, ASIC assesses a proposed licensee’s organisational 

competence. Section 912A(1)(e) of the Corporations Act provides that one of the general 

obligations imposed on a financial services licensee is that they maintain the competence to 

provide those financial services. As described in Regulatory Guide 105, ASIC assesses a 

licensee’s compliance by looking at the knowledge and skills of a licensee’s responsible 

managers. RG 105 sets out the minimum expectations for demonstrating organisation 

competence. Woodsford submits that the standards in respect of organisational competence 

should survive any change in law.  

23. One example of impropriety that has often been used recently to criticise the litigation funding 

industry in Australia is the situation that unfolded in Bolitho v Banksia Securities Ltd & Ors 

(‘Banksia’). While we stress that we consider what occurred in Banksia to be atypical, it does 

lend favour to a regime which requires litigation funders to demonstrate organisational 

competence.  Woodsford, with its quality capital and quality people is a paradigm example of 

the type of business Australia should want to be involved in its litigation funding industry.  In 

our submission, maintaining the organisational competence requirement, as well as the 

general obligation under s912A(1)(a) of the Corporations Act to ensure that the financial service 

covered by the AFSL is provided efficiently, honestly and fairly, would serve to ensure that 

litigation funders active in the Australian jurisdiction maintain good standards.  

Items 20 and 21 (Paragraph 7.8.21A(g) and subparagraphs 7.8.21A(g)(i) and (ii)) – Adding 

exemption from anti-hawking provisions for litigation funding schemes 

 
4 See s1016A of the Corporations Act.  
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24. Woodsford supports the proposal to exempt litigation funding schemes from the anti-hawking 

provisions of the Corporations Act. Given the nature of interests in litigation funding schemes, 

and the opt-out procedures overseen by the Court in funded class actions, the anti-hawking 

provisions are unnecessary and inappropriate.  

Item 23 (Part 10.48—Application provisions relating to the Corporations Amendment (Litigation 

Funding) Regulations 2022) – Application of the amendments to litigation funding schemes 

25. In the event that the Government proceeds to implement all or any of the proposed 

amendments, Woodsford is of the view that ASIC should issue a no-action position in relation 

to any requirements that may currently be deemed to apply to litigation funding schemes by 

reason of that fact they are registered MIS’.  

28 September 2022 


