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Australia
Ben Phi is one of Australia’s leading plaintiff class action lawyers, 
and has achieved over half a billion dollars in settlements for his 
clients. He specialises in shareholder class actions, and has devel-
oped strong relationships with institutional investor clients over many 
years. He has received judicial recognition for his innovative approach 
to litigation, and his creativity when devising litigation funding 
structures that achieve balanced commercial returns for funders and 
clients. Ben’s expertise extends across all areas of complex, high-
value and multiparty litigation.

Jack McLean is an associate at Phi Finney McDonald, where he 
practises in climate change and class action litigation.
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Social: one important legislative ESG development in recent years 
has been the introduction of comprehensive reporting requirements 
related to modern slavery. The Modern Slavery Act 2018 (Cth) imposes 
wage slavery and supply chain disclosure obligations on high-revenue 
entities. This involves companies disclosing the modern slavery 
risks in their supply chains and the measures taken to monitor and 
mitigate those risks. In today’s climate, investors and regulators 
are likely to heavily scrutinise modern slavery reporting, so strict 
compliance is necessary to reduce exposure to regulatory and 
litigation risks. While there is no overarching human rights act in 
Australia, there are federal and state laws that promote social justice 
and inclusion, including anti-discrimination and privacy legislation 
with which companies must comply. Customary land rights of First 
Nations people are governed by the Commonwealth Native Title Act 
1993, while cultural rights are protected to varying degrees by state 

1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

All companies in Australia are subject to ESG obligations of some 
kind. These obligations are contained in a variety of Commonwealth 
and state laws covering everything from corporate governance to 
environmental management and anti-discrimination and privacy. 
A company’s exposure to ESG-related risk, including the risks 
inherent in non-compliance with ESG-related obligations, will vary 
depending on the type of company, the nature of its activities, and 
the jurisdictions in which it operates. Each company, and ultimately 
the company’s board, is responsible for keeping track of, and 
ensuring compliance with, its ESG obligations. Obligations may be 
owed generally, to a specific group of people, or to the company 
itself, and they may be enforced by regulators or by third parties 
(eg, shareholders or consumers). Some examples of ESG-related 
obligations in Australia include:

Environment: environmental approvals and licensing, as well as 
regulations around contamination and waste disposal, are governed 
by both Commonwealth and state laws and backed by enforcement 
agencies with significant powers. The Commonwealth legal 
regime is oriented around protection of biodiversity and the natural 
environment, and primarily operates to require proponents to seek 
approval for actions that may have significant impacts on matters 
of national environmental significance. The Commonwealth Clean 
Energy Regulator administers the Safeguard Mechanism, which 
seeks to regulate the greenhouse gas emissions (GHGs) of Australia’s 
largest companies. The Commonwealth government has recently 
legislated a stronger carbon emissions target, which is expected to 
lead to further environmental initiatives that go beyond the Safeguard 
Mechanism to achieve more ambitious GHG reduction goals.

Jack McLeanBen Phi
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2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

Australian financial regulators such as the Australian Securities 
and Investments Commission (ASIC) and the Australian Prudential 
Regulatory Authority (APRA) as well as standards-setting bodies 
such as the the Australian Securities Exchange (ASX) Corporate 
Governance Council and the Australian Accounting Standards 
Board (AASB) have recently developed an increasing focus on the 
identification, assessment and reporting of ESG-related risks.

This is particularly prevalent in relation to climate change. APRA has 
released new draft guidance to banks, insurers and superannuation 
trustees on climate-related financial risk management emphasising 
that it’s prudent practice to ‘understand and regularly assess the 
financial risks arising from climate change’. ASIC has reiterated 
that ‘disclosing and managing climate-related risk is a key director 
responsibility’ and that material climate risks must be disclosed 
in a company’s annual report. ASIC has also warned that it may 
consider enforcement action should there be serious disclosure 
failures. However, despite regulator and industry focus on such risks, 
companies are responding slowly. Minter Ellison’s analysis of FY19 
annual reports indicated that only 7 per cent of ASX 300 Companies 
had ‘meaningful’ climate change risk disclosures.

The AASB, along with the Auditing and Assurance Standards Board 
(AUASB) also provides clear and material guidance on reporting 
on sustainability and climate risk. The accounting boards jointly 
explain that climate risks may be material to financial statements 
and may constitute an impairment on non-financial assets. In 
addition to local guidance, the International Financial Reporting 
Standards (IFRS) require companies to consider climate risks that are 
material to financial statements. There are also several non-binding 

legislation. Industrial relations and employment rights are regulated 
at the federal level, with industry-based awards establishing 
minimum standards over and above a minimum wage, as well as 
rights to union representation and collective bargaining.

Governance: Australia has a particularly strong corporate governance 
framework that is based in federal legislation and enforced by 
Commonwealth government regulators. Federal regulators have 
traditionally focused on upholding corporate governance standards 
and the integrity of Australia’s financial market by targeting 
non-compliance and fraud. In recent years, particular focus has 
been placed on AUSTRAC’s high-profile enforcement of anti-money 
laundering and counter-terrorism financing legislation. As markets 
and consumers are increasingly focusing on ESG-related risks, 
regulators have signalled a greater willingness to enforce ESG 
standards, particularly around the management of climate risk.

“While much of the focus in 
recent years has been on 

climate disclosures, there is 
an emerging effort to ensure 

that corporates are also 
assessing and disclosing non-
climate related environmental 

and social risks.”
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consumers or investors with misleading information about the 
environmental impact of the company’s products or operations. 
Regulators overseas have already started bringing enforcement 
actions for greenwashing; for example, the UK Advertising Standard 
Authority (ASA) recently banned a series of adverts by HSBC that were 
deemed to misrepresent the bank’s contribution to climate change. 
So far enforcement in Australia has come solely through private 
litigation by consumers.

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Over recent years, shareholders have started to push the agenda 
on ESG. This trend has been supported by non-profit organisations 
such as Market Forces and the Australasian Centre for Corporate 
Responsibility (ACCR), which have become highly effective at 
organising shareholders of large, listed companies concerned about 

international disclosure regimes that guide corporates in assessing 
and disclosing sustainability risks. The most prominent of these is 
the international Taskforce on Climate-related Financial Disclosures 
(TCFD), an initiative launched in 2015 to encourage consistent climate 
risk disclosures among companies, banks and investors. APRA, 
ASIC and the ASX Corporate Governance Council endorse the TCFD 
recommendations and regulators are seeking to ensure these ‘best 
practice’ climate disclosure frameworks become industry standard. 
Similar jurisdictions such as the UK and New Zealand have already 
begun the transition to mandatory disclosures. 

While much of the focus in recent years has been on climate 
disclosures, there is an emerging effort to ensure that corporates 
are also assessing and disclosing non-climate related environmental 
and social risks. For example, the Taskforce on Nature-related 
Financial Disclosures (TNFD) will publish its inaugural disclosure 
framework in 2023. Like the TCFD, the TNFD will provide a voluntary 
disclosure framework for companies to assess and monitor the 
impact of their activities on natural capital and biodiversity loss. While 
natural capital loss has received less attention than climate change 
in recent years, several large Australian corporates are already 
adapting their practice to align with the coming framework. Outside of 
environmental concerns, companies are also feeling greater pressure 
by shareholders and customers to properly engage with First Nations 
communities impacted by a company’s activities. In the finance sector, 
industry best practice is outlined in the Equator Principles, which 
provides a robust framework for ensuring compliance with human 
rights standards, including encouraging companies to seek free, prior 
and informed consent (FPIC) from impacted First Nations people.

Regulators have also been paying close attention to what companies 
are saying publicly about sustainability through the lens of misleading 
and deceptive conduct claims. Both the Australian Competition and 
Consumer Commission (ACCC) and ASIC have publicly committed 
to surveying corporate ‘greenwashing’,that is, companies providing 
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Cannon-Brookes led a shareholder revolt to the proposal, arguing 
that hiving off its energy generation assets was irresponsible and 
that the company needed to shift to being more sustainable overall. 
Other shareholders even intervened in the court approval process 
for the demerger, ensuring that materials put before shareholders 
adequately disclosed the risks and disadvantages of the demerger. On 
the back of overwhelming shareholder pressure, and in a significant 
back-down, AGL ultimately decided to scrap its demerger plans. The 
saga is a good reminder to companies of the power that shareholders 
wield and the ESG commitments that are increasingly being expected.

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

Shareholders are equipped with several legal tools that can be used 
where there has been a significant breakdown in the company’s 
decision-making in relation to ESG. In the first instance, shareholders 
may publicly threaten court action against the company. In August 
2022, concerned investors of superannuation giant HESTA sent a 
legal letter to the trustee of the fund alleging that the company’s 
advertising and claims regarding its net-zero investment portfolio 
was greenwashing. Although no formal proceedings have been 
commenced, the letter contends that the trustees of HESTA may be 
in breach of their duties under federal superannuation legislation. 
The letter also argues that the trustees are potentially liable for 
misleading or deceptive conduct for making such climate claims while 
holding investments in fossil fuel producers Woodside and Santos. 

Another tool available to shareholders is a court application to inspect 
a company’s books. In August 2021, two long-term shareholders 
filed an application in the Federal Court seeking access to the 
Commonwealth Bank of Australia (CBA)’s internal documents after 

“Where a company has acted 
unlawfully and caused harm 
to the value of shareholders’ 
investment, companies may 

also be subject to shareholder 
class actions seeking 
damages for the loss.”

slow progress on ESG, particularly in relation to climate change. 
Shareholders have access to a range of powerful tools to exert 
influence on companies. At the engagement stage, these tools 
primarily involve proposing and voting on resolutions at company 
general meetings. If implemented, such resolutions can have major 
impacts by amending a company’s constitution, pegging director 
renumeration to ESG goals, or requiring the company to adopt 
certain ESG-related actions. While such resolutions are rarely 
successful for major listed companies, their proposal often poses 
significant reputational risks to companies at critical times of the 
corporate calendar.

Another very public example of the power of shareholder action was 
on display during the recent proposed demerger of AGL Energy. In 
2021, the AGL board announced its intentions to pursue a demerger 
that would have seen the company’s retail energy services separated 
from its energy generation services. The move was widely seen as a 
way of insulating AGL’s retail arm from the climate risks of an aging 
fleet of coal-fired power stations. High-profile shareholder Mike 
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5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

A key emerging trend in the enforcement of ESG obligations is the 
increasing number of misleading and deceptive conduct claims 
being brought against Australian companies for greenwashing. 
Regulators, investors and third parties are increasingly assessing 
whether companies’ ESG claims align with their actions. Liability 
for misleading conduct is not only limited to representations made 
by the company, but also failures to correct previous erroneous 
representations about the company commitments.

Unlike some causes of action that can only be brought by 
shareholders or regulators, the open standing provisions in the 
Australian Consumer Law allow other market participants, such as 
consumers, to bring misleading and deceptive conduct claims. In 
August 2021, the ACCR filed Federal Court action against Santos, 

they became concerned regarding the company’s commitment to 
its ESG framework. CBA had announced major ESG commitments, 
including that its business lending policies would support the 
transition to net zero by 2050 and that it would only finance new 
oil, gas and metallurgical coal projects where those projects were 
assessed to be in line with the goals of the Paris Agreement. The 
shareholders’ concerns arose after it was discovered that, despite its 
climate commitments, CBA was involved in financing seven new major 
oil and gas projects. The shareholders applied to the court to ‘inspect 
the books’ of the company under section 247A of the Corporations 
Act – an option open to shareholders if they can show they are 
acting in good faith and for a proper purpose. The shareholders 
sought access to documents related to CBA’s involvement in the 
seven projects as well as documents relating to the bank’s climate 
policies and assessment tools under its environment and social 
frameworks. The shareholders were successful in gaining access 
to those documents, which may encourage other shareholders to 
launch similar claims to peer behind the veil of corporate decision-
making on ESG.

Where a company has acted unlawfully and caused harm to the 
value of shareholders’ investment, companies may also be subject to 
shareholder class actions seeking damages for the loss. Additionally, 
in extreme cases, shareholders may pursue a derivative action by 
seeking permission from the court to step into the shoes of the 
company and pursue legal action on its behalf; for example, against 
the company’s directors for breaches of their duties to the company.
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one of Australia’s largest energy companies, calling into question the 
credibility of the company’s statements relating to natural gas and 
climate change.The ACCR contends that claims made by Santos in its 
2020 annual report that natural gas is ‘clean’ and that the company 
has a credible pathway to achieve net-zero emissions constitutes 
misleading and deceptive conduct under federal companies and 
consumer law. According to the ACCR, by relying on unproven 
technologies and undisclosed assumptions relating to carbon capture 
and storage and ‘blue’ hydrogen, the company presented a false 
picture of its activities to the market. The case is currently before 
the Federal Court and will be an important test case on misleading 
conduct in relation to sustainability claims.

Importantly, company directors may be held personally liable 
under Australian consumer law for their role in misleading or 
deceptive conduct. Directors and boards must ensure that they have 
a reasonable basis for making ESG-related representations. For 
example, if your company makes a commitment to become net zero 
by a certain date, or to be aligned with the Paris Agreement, you 
must be able to justify the truthfulness of those claims. In the current 
environment, companies should assume that any representations or 
disclosures they make relating to climate change and sustainability 
will be stress-tested by third parties and regulators. 

To limit liability, companies should:

• integrate net-zero strategies with the company’s operational 
strategy to avoid reliance on third-party contingencies;

• utilise international guidelines such as the TCFD when 
approaching ESG-related disclosures;

• identify practical actions to support emissions reduction 
commitments so as not to overly rely on unknown variables;

• not overly rely on unproven technologies such as carbon capture 
and storage; 

“With the growth of climate-
related risks and the 

increasing attention of 
regulators and other market 

participants, companies 
will have to ensure they can 
back up their ESG claims.”

• document deliberations and test assumptions to ensure scenario 
analyses are reasonable; and

• make prompt disclosures where climate strategies are amended, 
not met, or affected by supervening circumstances.

6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

We expect the following trends will emerge in relation to ESG 
engagement and litigation:

First, the increasing role of regulators enforcing ESG obligations: 
we anticipate that regulators will begin to play an increasing role 
in enforcing ESG obligations, especially relating to climate change. 
Regulators and firms have made a significant shift towards consistent 
disclosure standards for climate-related risks, with ASIC and APRA 
indicating they’ll play a greater role in monitoring those standards. We 
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reporting frameworks, and take such steps as they may see fit 
to take, with due regard to matters such as the gravity of the 
harm, the probability of the risk, and the burden and practicality 
of available steps in mitigation. … company directors who fail 
to consider climate change risks now could be found liable for 
breaching their duty of care and diligence in the future. … a 
negligence allegation against a director who had ignored climate 
risks [is] likely to be only a matter of time.

expect voluntary standards for climate risk to continue to evolve and 
for emerging disclosure standards to be developed for natural capital 
and biodiversity loss. The emergence of mandatory climate-related 
disclosure regimes or, in the absence of this, stronger guidance from 
market regulators is likely.

Second, the growth of ESG-related misleading and deceptive 
conduct claims: the broad prohibitions on misleading or deceptive 
conduct, coupled with continuous disclosure obligations requiring 
the immediate release of price-sensitive information, will continue 
to be a fraught area for companies looking to manage ESG-related 
risks. These legal structures place Australian companies at an 
elevated risk of regulatory and private litigation for making misleading 
representations about their ESG credentials. With the growth of 
climate-related risks and the increasing attention of regulators and 
other market participants, companies will have to ensure they can 
back up their ESG claims.

Third, the onset of director liability for ESG breaches: it is likely to be 
only a matter of time before a company director is found personally 
liable for breaches of directors’ duties for failing to consider or act 
upon ESG-related risks. Following an influential 2016 legal opinion 
on the matter by well-regarded Sydney silk Noel Hutley SC along with 
Sebastian Hartford Davis (the Hutley opinion), there is an increasing 
acceptance that a director’s statutory duty to exercise care, skill 
and diligence imposes an obligation to both consider and manage 
climate change risks where appropriate. A supplementary opinion 
also extended these observations to trustees of superannuation 
funds, which have similar obligations to directors. The Hutley opinion 
noted that:

Climate-related risks (including physical, transition and litigation 
risks) represent foreseeable risks of harm to Australian 
businesses. This requires prudent directors to take positive 
steps: to inform themselves, disclose the risks as part of financial Read more from this firm on Lexology

Ben Phi
ben.phi@phifinneymcdonald.com

Jack McLean
jack.mclean@phifinneymcdonald.com

Phi Finney McDonald
Melbourne, Sydney and London 
www.phifinneymcdonald.com
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

As a specialist shareholder class action firm, Phi Finney 
McDonald has strong relationships with institutional investors 
and we have been adapting our approaches and strategies to 
align with our clients’ ESG goals. These involve basic measures 
such as using client reporting templates to explain the ESG 
benefits of proposed actions alongside more sophisticated 
approaches including the framing of potential cases in such a 
way as to ventilate the defendant’s ESG failures, to seek corpo-
rate governance relief (whether declaratory or injunctive) in 
addition to damages claims. This is an important and rewarding 
part of our work, that reinforces the value of class actions as a 
private regulatory tool.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

One of our highest-profile shareholder class actions is the 
one brought against BHP Group relating to the collapse of 
the Fundão tailings dam in Brazil. The event caused one of 
the most significant environmental disasters in recent history, 
obliterating a village and killing 19 people. The case seeks to 
establish that BHP was aware of engineering defects at the 
dam and worsening material structural deterioration. The case 
directly alleges that this was ‘material information’ that BHP, 
via its joint venture, was relevantly ‘aware of’ and obliged to 
disclose to the Australian stock market. However, the case also 
indirectly raises the question of what the company would in fact 
have done had it complied with its legal disclosure obligation. 
Not – we would argue – do what they did, which was to continue 
adding tailings to the dam, increasing the probability of its 
collapse, without taking steps to protect the village that sat 
below it.

This is a commercial investor class action that seeks to legally 
enshrine important governance principles that, in future, would 
hopefully avoid environmental and social catastrophes in 
developing countries.
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