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While international arbitration spans multiple types of claims, overlapping jurisdictions and 
legal regimes, there are some commonalities to consider it an appropriate subject for a 
brief addendum within this guidebook’s framework. A practitioner considering a transac-
tion involving third-party funding of international arbitration will need to consider multiple 
potentially relevant jurisdictions. For example, one might need to consider the applicable 
arbitral rules (if any), the law of the seat of the arbitration, the governing law of the under-
lying agreements, any applicable international treaties, the law of the jurisdiction in which 
the award will be enforced, and, potentially, the law of the parties’ counsels’ home jurisdic-
tions. Accordingly, this addendum is necessarily limited and endeavours to highlight some 
of the issues and approaches that are common in the context of third-party funding and 
international arbitration.

Prime among these commonalities is the tremendous uptake of third-party funding in 
international arbitration in recent times, regardless of claim type or venue. This is hardly 
surprising: international arbitration generally involves complex commercial disputes with 
sophisticated counsel at premier international law firms. The resulting fee burden can be 
substantial. Moreover, many international arbitrations involve claimants who are capital 
constrained (often as a direct result of a respondent’s conduct) and would not be in a posi-
tion to have their claims heard in the absence of third-party funding.

Third-party funding is an increasingly routine part of the landscape of international arbi-
tration. Anecdotally, our experience speaking with claimants, practitioners and others who 
are frequently involved in international arbitration suggests that most claimants involved 
in larger international arbitrations are either being funded or have, at some stage of the 
process, considered using funding. What little public data is available tends to confirm this 
trend. As an example, when the International Centre for Settlement of Investment Disputes 
(ICSID) updated its Rules on a variety of key topics, it included new rules on third-party 
funding because it had noted an ‘increased resort’ to funding, with at least 20 recent ICSID 
cases involving third-party funding. That number has likely grown substantially. Likewise, 
draft proposals to amend the Energy Charter Treaty include new provisions requiring the 
disclosure of third-party funding. Similarly, we understand a number of bilateral investment 
treaties’ texts under negotiation also include specific provisions requiring the disclosure of 
the fact of third-party funding (but not normally the funding terms).
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Growing recognition of the use of funding in international arbitration

Concomitant with the increased use and availability of funding generally, there has been a 
gradual easing of the traditional doctrines of champerty and maintenance, which typically 
exist in common law (rather than civil law) jurisdictions. As is well covered in the coun-
try-specific chapters of this guide, this trend is occurring rapidly in a number of jurisdictions 
globally. For arbitration, this is potentially significant given that the law of the arbitral seat is 
most likely to govern whether or not a claimant is permitted to avail itself of funding.

Indeed, certain jurisdictions, notably Singapore and Hong Kong, introduced legislation 
to expressly allow third-party funding of international arbitration. In 2017, Singapore’s 
parliament passed the Civil Law Amendment Act and the Civil Law (Third-Party Funding) 
Regulations 2017, which effectively abolish the common law torts of champerty and 
maintenance, and permit third-party funding in respect of international arbitration and 
associated proceedings (eg, enforcement and mediation proceedings). In June 2021, the 
Singapore Ministry of Law extended its third-party funding framework through the Civil Law 
(Third-Party Funding) (Amendment) Regulations 2021 to cover domestic arbitration proceed-
ings and related mediation proceedings (as well as certain proceedings in the Singapore 
International Commercial Court).  In addition to the legislative provisions, the Singapore 
Institute of Arbitrators has introduced a set of guidelines for third-party funding, with which 
funders will be expected to comply. It is also anticipated that the key arbitral institutions, 
such as Singapore International Arbitration Centre (SIAC), will amend their rules to accom-
modate the new legislative provisions (indeed, SIAC addressed third-party funding in the 
first edition of its Investment Arbitration Rules).

In 2013, Hong Kong’s Law Reform Commission launched a public consultation on whether to 
permit third-party funding for international arbitration seated in Hong Kong. This culminated 
in October 2016 with a recommendation to allow it. Following approval of the Arbitration 
and Mediation Legislation (Third-Party Funding) (Amendment) Bill 2017, the Arbitration 
Ordinance was amended to provide, in summary, that the doctrines of champerty and main-
tenance no longer apply to third-party funding of arbitration or related court or mediation 
proceedings. As is now the case in Singapore, no distinction is made in Hong Kong between 
domestic and international arbitration; funding is permitted in both. Along with the amend-
ments, a code of practice has been promulgated that regulates a funder’s conduct on a 
variety of matters, including capital adequacy, disclosure and the funding agreement.

The trend has expanded to other jurisdictions. In Nigeria, for example, where recent amend-
ments to the Nigerian Arbitration and Conciliation Act have been passed that would allow 
the costs of obtaining third-party funding to be included in the arbitration costs.

Until recently some jurisdictions have been more hesitant when it comes to the current 
legacy of champerty and maintenance restrictions. In May 2017, delivering the judgment 
for  Persona Digital Telephony Ltd v The Minister for Public Enterprise  [2017] IESC 27, the 
Supreme Court of Ireland ruled the common law prohibitions on maintenance and cham-
perty remain in force in Ireland, thereby restricting the availability of third-party funding. 
However, even those jurisdictions are now changing their approach and, like in Singapore 
and Hong Kong, arbitration appears to be the fertile ‘testing’ ground. For example, a govern-
ment amendment to the Courts and Civil Law (Miscellaneous Provisions) Bill that is, at 
the time of writing (October 2022), before the legislature, would see the restrictions of 
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champerty and maintenance in Ireland removed in respect of international arbitration. If the 
amendment is enacted and the experience of other jurisdictions is anything to go by, this 
may be the first step towards a more general acceptance of third-party funding in Ireland.

By contrast, in civil law jurisdictions – which did not inherit the common law’s restrictions 
on maintenance and champerty, and have long permitted the alienation of litigation rights 
in some form – there has been predictably little discussion of the permissibility of funding 
in arbitration. That will likely soon change, given the substantial use of arbitration in many 
civil law countries, for example in Latin America. In this vein, the Center for Arbitration and 
Mediation of the Chamber of Commerce Brazil-Canada (CAM-CCBC), a leading arbitration 
centre in Brazil, became the first arbitral centre in the region to affirmatively address the use 
of third-party funding, issuing guidelines regarding the disclosure of funding arrangements.

In April 2018, the long-expected International Council for Commercial Arbitration (ICCA) 
Queen Mary Task Force on Third-Party Funding issued its final Report on Third-Party Funding 
in International Arbitration, ICCA Report No. 4. Expansive in scope, the report covered a 
range of important topics on third-party funding from a variety of angles, and serves as a 
useful resource for consideration of the relevant issues and current precedents from both 
international and domestic sources. Further, the Task Force issued a set of Principles and 
Best Practices, which attempted to distil the overall conclusions of the committee.

Disclosure and conflicts of interest

A topic of substantial discussion in the international arbitration community has been the 
potential for conflicts to arise in funded cases, and whether disclosure of the fact that a party 
is funded and, if so, the identity of the funder is necessary to prevent such conflicts. While 
the same discussion has arisen in the context of litigation, the issue is perhaps more acute 
in the context of international arbitration, because the parties have a role in appointing arbi-
trators, and there is a relatively small pool of practitioners who act as both arbitrators and 
advocates, who themselves may be involved in funded matters. (See ICCA Report, chapter 4.)

After some healthy debate, a consensus has begun to emerge that the disclosure of a 
party’s funded status and the identity of the funder (but not of the terms of the funding 
arrangement) in an arbitration may be beneficial to avoid potential conflicts. Accordingly, 
in the last several years, a number of jurisdictions, arbitral institutions and organisations 
have offered specific rules of guidance on this matter, summaries of which follow. It is 
perhaps surprising, therefore, that the issue of disclosure in respect of third-party funding 
was not identified as a potential area of review by the Law Commission in its consideration 
of the English Arbitration Act 1996 and forms no part of its provisional reform proposals 
(published in Consultation Paper 257, September 2022). Rather, the Commission has taken 
the view that the point is already sufficiently covered by its consideration of obligations 
relating to impartiality and disclosure more generally, while also citing the favourable treat-
ment of funding by the High Court in Essar Oilfield Services Ltd v Norscot Rig Management 
Pvt Ltd  [2016] EWHC 2361 (Comm) and Tenke Fungurume Mining SA v Katanga Contracting 
Services SAS [2021] EWHC 3301 (Comm) (both of which are considered further, below), as 
mitigating against the need for review by the Commission (namely, at page 113 of the paper).
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New ICSID Rules

Drafted over a five-year consultation process involving no fewer than six working papers, the 
new ICSID Rules entered into force on 1 July 2022. Consistent with the trend among other 
institutions, the Rules increase transparency including in respect of disclosure of third-party 
funding arrangements. The new Rule 14(1) is broad in that it requires disclosure not only of 
the existence of a funding arrangement, but also of ‘a written notice disclosing the name and 
addresses of any non-party from which the party, directly or indirectly, has received funds for 
the pursuit or defense of the proceeding through a donation or grant, or in return for remu-
neration dependent on the outcome of the proceeding (‘third-party funding’)’ and further, ‘[i]
f the non-party providing funding is a juridical person, the notice shall include the names 
of the persons and entities that own and control that juridical person.’ The definition and 
scope of what constitutes third-party funding is therefore wide and includes arrangements 
that may exist with parties’ representatives, such as contingency fee arrangements. The 
timing for doing so also comes early, in that Rule 14(2) requires that such notice must be filed 
‘upon registration of the Request for arbitration, or immediately upon concluding a third-party 
funding arrangement after registration.’ The duty of disclosure is ongoing insomuch as the 
‘party shall immediately notify the Secretary-General of any changes to the information in the 
notice.’ Rule 14(3) provides that the information is to be transmitted ‘to the parties and to any 
arbitrator proposed for appointment or appointed in a proceeding for purposes of completing 
the arbitrator declaration required by Rule 19(3)(b).’ Rule 14(4) states that the ‘Tribunal may 
order disclosure of further information regarding the funding agreement and the non-party 
providing funding pursuant to Rule 36(3)’, the latter of which concerns general principles of 
disclosure of evidence. The effect of this provision is, on the one hand, to avoid the need for a 
general duty to disclose the terms of a funding agreement, it also allows for disclosure of this 
more sensitive information on the other; an example might be where a party appears to be 
financially distressed and an application for security for costs is brought.

International Court of Arbitration of the International Chamber of Commerce

While less onerous than ICSID, the International Court of Arbitration of the International 
Chamber of Commerce (ICC) requires, through article 11(7), that each party ‘must promptly 
inform the Secretariat, the arbitral tribunal and the other parties, of the existence and identity 
of any non-party that has entered into an arrangement for the funding of claims or defences 
and under which it has an economic interest in the outcome of the arbitration.’ The Note 
to Parties and Arbitral Tribunals on the Conduct of the Arbitration (1 January 2021), which 
accompanied the 2021 Rules noted that this was to assist arbitrators and prospective arbi-
trators to comply with their duty of disclosure (see paragraphs 20 and 32). It also clarified at 
paragraph 21 that article 11(7) would not normally capture:

• inter-company funding within a group of companies;
• fee arrangements between a party and its counsel; or
• an indirect interest, such as that of a bank having granted a loan to the party in the ordinary 

course of its ongoing activities rather than specifically for the funding of the arbitration.

Singapore International Arbitration Centre

While SIAC’s Investment Arbitration Rules do not mandate disclosure of the existence of 
a third-party funding arrangement as a matter of course, Rule 24(l) grants a power to the 
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Tribunal to ‘order the disclosure of the existence of a Party’s third-party funding arrange-
ment and/or the identity of the third-party funder and, where appropriate, details of the 
third-party funder’s interest in the outcome of the proceedings, and/or whether or not the 
third-party funder has committed to undertake adverse costs liability’.

Hong Kong International Arbitration Centre

Article 44.1 of the Hong Kong International Arbitration Centre (HKIAC) rules, which came 
into force on 1 November 2018, echoes the requirement in section 98U of the Arbitration 
Ordinance in Hong Kong, that if a funding agreement is made, the funded party must give 
written notice to all parties, the arbitral tribunal, any emergency arbitrator and HKIAC of 
the fact that a funding agreement has been made and just disclose the identity of the third-
party funder. Where a funding agreement is made on or before the commencement of the 
arbitration, it must be communicated in the application for the appointment of an emergency 
arbitrator, the Notice of Arbitration, the Answer to the Notice of Arbitration, the Request for 
Joinder or the Answer to the Request for Joinder (as applicable); where a funding agree-
ment is made after the commencement of the arbitration, it must be communicated as soon 
as practicable after the funding agreement is made.

China International Economic and Trade Commission

The China International Economic and Trade Commission mandates disclosure of third-
party funding pursuant to article 27  of its International Arbitration Investment Rules 
(2017). Specifically, the rule provides that ‘as soon as a third-party funding arrangement is 
concluded’ the funded party ‘shall notify in writing’ and ‘without delay’ the tribunal and other 
parties. Such a disclosure must provide the ‘existence and nature’ of the funding arrange-
ment and the identity of the funder. Moreover, the Rules provide the tribunal shall have the 
power to order ‘the disclosure by the party accepting the funding of any relevant information 
of the third party funding arrangement’.

The Hague Rules on Business and Human Rights Arbitration

Article 55 of the Hague Rules on Business and Human Rights Arbitration, published in 
December 2019, requires any party benefitting from any form of funding to ‘promptly disclose 
to all other parties and to the arbitral tribunal the name and contact details of the source of 
the funding or financial assistance’, although also allows a party that would otherwise have 
to make such a disclosure to apply for an exemption from disclosure. The rules also entitle 
the arbitral tribunal to take any ‘funding into account when making its determinations on 
costs and deposits in the arbitration’.

Center for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada

The Center for Arbitration and Mediation of the Chamber of Commerce Brazil-Canada 
(CAM-CCBC) Administrative Resolution No. 18 (2016) defines third-party funding as being 
‘when a natural or legal person who is not a party to the arbitration proceedings provides 
full or partial resources to one party to enable or assist the payment of the arbitration costs, 
receiving in return a portion or percentage of any profits earned from the award or from the 
agreement’. The Resolution ‘recommends’ the parties report the existence of third-party 
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funding to CAM-CCBC at the earliest opportunity. Third-party funding information shall also 
be provided to the other party.

ICCA – Queen Mary Task Force Principles

The Task Force Principles of the ICCA state that a party ‘should’ voluntarily disclose the 
existence of funding, and that arbitral institutions have the authority to request disclosure.

International Bar Association

The International Bar Association (IBA) was the first organisation to take a position on 
funding, when it published the 2014 IBA Guidelines on Conflicts of Interest in International 
Arbitration. The IBA Guidelines state at General Standard 7, that parties shall disclose ‘any 
relationship, direct or indirect, between the arbitrator . . . and any person or entity with a 
direct economic interest in, or a duty to indemnify a party for, the award to be rendered in the 
arbitration. The party shall do so on its own initiative at the earliest opportunity’.

Nevertheless, such disclosure obligations should be narrowly limited to their intended 
purpose of avoiding conflicts, rather than an opportunity for distraction, delay or satellite 
litigation regarding, for example, disclosure of the terms of a funding agreement or waiver 
of privilege or confidentiality.

EU proposals in respect of the Energy Charter Treaty

In March 2020, the European Commission published a draft proposal to amend the Energy 
Charter Treaty. The suggested amendment, which remains in the draft text following four 
rounds of negotiations, includes new provisions requiring the disclosure to both the tribunal 
and the other party of the name and address of the third-party funder, as well as its bene-
ficial owner.

Confidentiality and privilege

Another issue that has frequently arisen in domestic litigation in various jurisdictions around 
the world is whether a claimant’s sharing of confidential and privileged information with a 
funder might raise issues of waiver. Parties to arbitrations are similarly mindful of the issue.

Arbitration is commonly a confidential process between the parties to the arbitration. 
However, the emerging consensus is that the sharing of information with a funder pursuant 
to a non-disclosure agreement will not result in a waiver. That said, an arbitral tribunal often 
has wide discretion to determine the scope of material admitted into the proceedings and 
application of privilege is generally determined by resorting to the relevant law of the seat 
of the arbitration (or potentially the substantive law of the dispute).

The rules of the major arbitral institutions do not yet, for the most part, address this issue 
expressly. However, the HKIAC rules, which are based on section  98 of the Arbitration 
Ordinance, expressly permit the sharing of confidential information with a person for the 
purposes of having, or seeking, third-party funding of arbitration (article 45.3(e)).
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Similarly, the Task Force Principles provide that although the existence of funding is not itself 
privileged, the underlying provisions of a funding agreement may be privileged and should only 
be ordered to be disclosed in ‘exceptional circumstances’. Moreover, the Task Force Principles 
note the disclosure of information between a party and a funder should not be a basis for 
privilege waiver. Further, as the comments to ICSID’s proposed rules noted at the time the 
proposals were being considered, parties should be able to seek appropriate confidentiality 
protections on privilege in the context of disclosure. This is preserved in subsequent working 
papers considering the rule change.

Ultimately, while we predict that concerns over waiver will fade, those contemplating funding 
should still ensure that all communications with funders are made pursuant to non-disclo-
sure agreements.

Third-party funding and costs in international arbitration

Another important issue is the impact of third-party funding, if any, on the allocation of costs 
and related costs orders.

While arbitral panels generally have wide discretion in the allocation of costs, the principle of 
‘costs shifting’ (namely, the loser pays the winner’s costs) is prevalent in arbitration in numerous 
jurisdictions. In general, the fact that a prevailing party has been funded has not been deemed 
relevant as a basis to deny the recovery of costs. (See Kardassopoulos and Fuchs v The Republic 
of Georgia (ICSID Case Nos. ARB/05/18 and ARB/07/15), Award (3 March 2010); RSM Production 
Corporation v Grenada (ICSID Case No. ARB/05/14), Decision on Costs (28 April 2011).)

Significantly, particularly in circumstances involving improper conduct on the part of the 
respondent, a funded claimant may be able to recover not only the costs of the arbitration 
but also the premium or success fee paid to the funder. For example, in Essar Oilfield Services 
Ltd v Norscot Rig Management Pvt Ltd  [2016] EWHC 2361 (Comm), the English High Court, 
which had supervisory jurisdiction, reviewed the decision made in an ICC arbitration seated 
in London to award the claimant (Norscot) not only its legal costs of the arbitration, but also 
the cost of paying the funder, Woodsford, the funding’s ‘success fee’ on the basis that the 
respondent had caused the claimant’s impecuniosity and effectively ‘forced’ it to seek funding. 
The respondent challenged the award on the basis that the arbitrator erred in concluding that 
he had jurisdiction to award such costs as ‘other costs’, but the English High Court upheld the 
award. The approach adopted in Essar was confirmed by the High Court in Tenke Fungurume 
Mining SA v Katanga Contracting Services SAS [2021] EWHC 3301 (Comm). Costs were awarded 
in respect of a litigation funding agreement that included a fixed fee and a variable fee, which 
was payable in the event of a successful outcome, plus compound interest on that loan at 9 per 
cent, already accrued and continuing until payment. TFM sought to distinguish Esser as the 
fees had been advanced by way of a shareholder loan by one of KCS’ own shareholders, albeit 
pursuant to a ‘litigation funder agreement’. TFM submitted that, on the present facts, there 
was no reason to follow the decision in Essar and the Tribunal was therefore not entitled to 
award the funding costs as part of the ‘costs of the arbitration’ and that doing so was in excess 
of the powers of the tribunal. The decision not to allow cross-examination on the funding 
agreement was also raised. In rejecting the application, it was held that the issue was whether 
the type of funding was reasonable not whether it could have been obtained elsewhere and 
that the tribunal was entitled to reach the decision that cross-examination was not necessary. 
The starting point was that TFM had to show that the tribunal had gone so far wrong in the 
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conduct of the arbitration that ‘justice calls out for it to be corrected’. A further important issue 
is a relevance, if any, of third-party funding in connection with a tribunal’s consideration of 
security for costs applications. While each jurisdiction or tribunal has different rules that apply 
to such applications, in general, unless a tribunal establishes a likelihood that costs could, in 
principle, be awarded against an unsuccessful claimant, it cannot make a decision on security 
for costs applications. Moreover, a tribunal will often lack the jurisdiction to make an order for 
security for costs against a funder that is not a party to the arbitration agreement.

Respondents seeking a security for costs application sometimes argue that the fact that a 
party has sought funding is evidence of impecuniosity or that it will render it less likely to 
be able to satisfy an award of costs in the event the claim fails. But third-party funding is 
frequently used by parties that are solvent and, in any event, such funding is generally provided 
on a non-recourse basis and therefore does not compromise a party’s financial position if the 
claim is lost. As such, there is a growing consensus, particularly in investor-state arbitration, 
that the mere fact a party has obtained third-party funding is not, by itself, a reason to justify a 
security-for-costs order. (See EuroGas Inc and Belmont Resources Inc v Slovak Republic, (ICSID 
Case No. ARB/14/14), Procedural Order No. 3 (23 June 2015); South American Silver Limited 
v The Plurinational State of Bolivia (UNCITRAL, PCA Case No. 2013–15), Procedural Order No. 
10 (11  January 2016); Guaracachi  & Rurelec v Bolivia (UNCITRAL, PCA Case No. 2011–17), 
Procedural Order No. 14 (11 March 2013).) However, in two ‘exceptional’ matters, the existence 
of third-party funding has been an important – but not the sole – factor in the ultimate deci-
sion to order security for costs. In RSM Production Corporation v Saint Lucia (ICSID Case No. 
ARB/12/10), the tribunal made an order for security for costs, apparently on the basis of the 
claimant’s poor conduct during the course of the arbitration (including, eg, repeated failures 
to comply with the tribunal’s orders). (See also Manuel García Armas et al v Venezuela  (PCA 
Case No.  2016–08), Procedural Order No. 9 (20  June 2018).) There is reason to suggest 
that RSM and García Armas may be relatively isolated cases.

The updated ICSID Rules state that the Tribunal shall consider ‘all relevant circumstances’ in 
determining whether to order a party to provide security for costs, and that it shall consider all 
evidence adduced in relation to the relevant circumstances, ‘including the existence of third-
party funding’ (Rule 53).
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