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1ESG Engagement & Litigation | Global trends

Global trends
Steven Friel is a leader in the law and business of ESG. He is particu-
larly expert in helping to organise large groups of shareholders, 
bondholders and other stakeholders to collaborate in the face of 
catastrophic breakdowns in ESG at publicly listed companies. He has 
repeatedly been ranked by independent legal directories. Chambers 
and Partners has ranked him for many years, with comments 
including: ‘Steven deploys strong problem-solving abilities with the 
finesse only available to people of unusually high intelligence … 
praised for his hands-on approach and ability to work constructively 
on even the biggest and most complicated matters … Clients highlight 
his enthusiastic demeanour … He has a razor-sharp legal mind, is 
intellectually curious, and has strong business sense.’

Steven is a graduate of Cambridge University, and graduated top 
of his class with a Master of Laws degree in international dispute 
resolution from the University of London. He was listed as one of the 
‘PwC – Top 10 Inspirational leaders 2020’ by the British LGBT Awards, 
and as one of the ‘Top 100 Gamechangers 2022’, in partnership with 
Citi, which recognises 100 inspiring people who are helping to change 
the game for LGBT+ diversity, equity and inclusion (DE&I) across the 
global financial services industry.
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The position in Australia has been explained by class action lawyers 
Ben Phi and Jack McLean from the law firm Phi Finney McDonald. 
Australia is a jurisdiction where shareholders, and related non-profit 
organisations such as Market Forces and the Australasian Centre 
for Corporate Responsibility, have pushed the agenda on ESG. An 
example of the power of Australian shareholder action was on 
display during the proposed demerger of AGL Energy, described in 
the chapter.

I drafted the chapter that describes the position in England and 
Wales. The rise in the use of sections 90 and 90A of the Financial 
Services and Markets Act 2000 as a tool of escalated and collective 
engagement by shareholders is particularly noteworthy.

The position in Switzerland has been explained by renowned 
environmental lawyer Isabelle Romy and her colleagues Ines Pöschel 

ESG is an acronym for the wide range of environmental, social and 
corporate governance standards that companies now increasingly 
say that they comply with, or that they are otherwise legally required 
to comply with. Companies make ESG promises and otherwise have 
ESG obligations to a variety of stakeholders, including their investors, 
their customers, their regulators and the wider community in which 
they operate.

Banks promise their regulators (and their investors) that they don’t 
engage in money laundering or terrorist financing. Fashion brands 
promise their customers (and, again, their investors) that their supply 
chains use sustainable materials and a properly paid workforce. 
Technology brands promise all of us that the prices we pay for their 
ubiquitous products are fair and competitive and that they respect the 
intellectual property rights of the (typically smaller) businesses they 
engage with.

When a company fails to comply with its ESG obligations and causes 
loss or damage to one or more categories of its stakeholders, those 
wronged stakeholders (the shareholders who invested based on 
promises that turned out to be untrue; the customers who have been 
ripped off; the inventor whose intellectual property rights are being 
infringed) could potentially engage with the company on an escalated 
and often collective basis, up to and including litigation. They will have 
a good legal case, and they will almost always have at least two key 
motivations to litigate. First, to seek compensation. Second, to hold 
the wrongdoers to account.

But how do they engage? Which laws and regulations assist them? 
Which public bodies are relevant?

This publication sets out to answer these questions. It includes 
contributions from a number of different professionals who are 
experts in their respective jurisdictions (Australia, England and Wales, 
Switzerland, Taiwan, the UAE and the US) on the question of how 
stakeholders can engage with major corporates on ESG issues.

Steven Friel
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and Denise Wohlwend from Kellerhals Carrard Zurich. They highlight 
an interesting angle on laws relevant to ESG issues: numerous 
criminal law cases are currently being brought by Swiss public 
prosecutors against climate activists who engaged in road blockades, 
sit-ins and occupations in protests aimed at encouraging Swiss state 
compliance with its obligations under the Paris Agreement adopted 
on 12 December 2015.

The position in Taiwan has been explained by Jill Niu, Jeffrey Li 
and Sherry Ma of Lee and Li. They note an increase in ESG-risk 
self-examination by Taiwanese companies, not spurred by litigation, 
which they view as a sign that the concept of ESG risk management is 
gaining currency in the country.

The position in the UAE has been explained by Mohammed R 
Alsuwaidi and Suneer Kumar of Alsuwaidi & Company. Many 
international observers might be skeptical about the extent to which 
the UAE is a jurisdiction that holds ESG in high regard. However, 
as the UAE will host the UN Climate Change Conference (COP28) 
in November 2023, it is all the more important for international 
observers to understand the position and to take a reasoned view 
on the UAE’s commitment to accelerating the adoption of more 
responsible government, country and sustainable finance, toward its 
strategic initiative of Net Zero by 2050.

The US chapter has been drafted Menaka Nayar and Doug Davison, 
lawyers at the international law firm Linklaters LLP. More so than 
in most countries, ESG has become a political hot topic in the US. 
The federal government under the Biden Administration has adopted 
a pro-ESG approach, reflected in initiatives at the US Securities 
and Exchange Commission and the Federal Trade Commission. 
Other federal agencies that have begun to consider how ESG issues 
may impact their mandate include the Acting Comptroller of the 
Currency (examining historical discriminatory lending practices 
affecting marginalised communities, exacerbated as a result of 

“ESG law and regulation is a 
hot topic, and the methods by 
which stakeholders engage, 

particularly in the face of ESG 
breakdowns, is a significant 

growth area for lawyers 
and other professionals.”
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Taskforce on Climate-related Financial Disclosures and the 
international Taskforce on Nature-related Financial Disclosures.

Fourth, greenwashing is a significant issue. If companies 
claim to be environmentally friendly, they should be held to 
their promises, and should not be allowed to get away with 
unsubstantiated marketing hype. And just as greenwashing is about 
E-related misrepresentations, bluewashing is about S-related 
misrepresentations, also an area covered in this publication.

Fifth, there is a close connection between ESG engagement and 
litigation, including class actions. Most engagement between 
companies and stakeholders will be consensual and non-contentious. 
However, there will be occasions when escalated and collective 
engagement, up to an including litigation, is a necessary and 
reasonable response to ESG breakdowns.

It is clear that ESG issues are front of mind for many stakeholders, 
particularly investors in major companies, and the consumers who 
buy and use the products of these companies. ESG law and regulation 
is a hot topic, and the methods by which stakeholders engage, 
particularly in the face of ESG breakdowns, is a significant growth 
area for lawyers and other professionals.

The contributors to this publication are each experts in ESG issues 
in their respective jurisdictions. I am grateful to them for their 
excellent work.

these communities’ higher exposure to climate risks) and the 
Federal Reserve (which announced a pilot programme whereby 
six major banks will participate in climate scenario analysis to 
evaluate the ability of supervisors and firms to measure and manage 
climate risks). Attorneys General in a number of pro-ESG states 
have aggressively pursued climate change and greenwashing 
litigation. However, a separate contingent of states is increasingly 
experimenting with a variety of anti-ESG approaches. A number of 
these states have passed ‘energy discrimination’ laws prohibiting 
boycotts of the fossil fuel industry, interpreted broadly enough to 
encompass many net-zero and ESG strategies. 

While every jurisdiction is different, with its own rules and sometimes 
idiosyncratic procedures, there are a number of universal themes that 
we see across all of the jurisdictions.

First, there is a general consensus of the types of issues covered 
by ESG. The ‘E’ covers protection of biodiversity and the natural 
environment, clean energy, greenhouse gas emissions and carbon 
emissions. The ‘S’ covers modern slavery, social justice and inclusion, 
anti-discrimination and privacy, fair pay, minimum safety and other 
employment-related standards, rights to union representation and 
collective bargaining. The ‘G’ covers corporate governance standards 
and the integrity of financial and other markets, compliance and 
anti-fraud measures, anti-money laundering and counter-terrorism 
financing.

Second, we see that, both within each jurisdiction, and internationally, 
there is no single source of ESG law and regulation, and there is 
no single enforcer or method of enforcement. Rather, we see a 
fragmented patchwork of laws, regulations and relevant authorities.

Third, it is clear that international efforts are important in driving 
national practices. We see, for example, the importance of the 
International Financial Reporting Standards, the international 

Read more from this firm on Lexology

Steven Friel
sfriel@woodsford.com

Woodsford
London
woodsford.com 

© Law Business Research 2023

https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
mailto:sfriel%40woodsford.com%20?subject=
https://woodsford.com/contact
https://woodsford.com
https://www.lexology.com/contributors/1175169
https://www.lexology.com/1175169/author/Steven_Friel/
mailto:sfriel%40woodsford.com?subject=
http://Woodsford.com
http://Woodsford.com


1

2

3

4

5

6

INSIDE TRACK
5ESG Engagement & Litigation | Australia

Australia
Ben Phi is one of Australia’s leading plaintiff class action lawyers, 
and has achieved over half a billion dollars in settlements for his 
clients. He specialises in shareholder class actions, and has devel-
oped strong relationships with institutional investor clients over many 
years. He has received judicial recognition for his innovative approach 
to litigation, and his creativity when devising litigation funding 
structures that achieve balanced commercial returns for funders and 
clients. Ben’s expertise extends across all areas of complex, high-
value and multiparty litigation.

Jack McLean is an associate at Phi Finney McDonald, where he 
practises in climate change and class action litigation.
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the Safeguard Mechanism to achieve more ambitious GHG 
reduction goals.

• Social: one important legislative ESG development in recent 
years has been the introduction of comprehensive reporting 
requirements related to modern slavery. The Modern Slavery Act 
2018 (Cth) imposes wage slavery and supply chain disclosure 
obligations on high-revenue entities. This involves companies 
disclosing the modern slavery risks in their supply chains and the 
measures taken to monitor and mitigate those risks. In today’s 
climate, investors and regulators are likely to heavily scrutinise 
modern slavery reporting, so strict compliance is necessary 
to reduce exposure to regulatory and litigation risks. While 
there is no overarching human rights act in Australia, there are 
federal and state laws that promote social justice and inclusion, 
including anti-discrimination and privacy legislation with which 

1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

All companies in Australia are subject to ESG obligations of some 
kind. These obligations are contained in a variety of Commonwealth 
and state laws covering everything from corporate governance to 
environmental management and anti-discrimination and privacy. 
A company’s exposure to ESG-related risk, including the risks 
inherent in non-compliance with ESG-related obligations, will vary 
depending on the type of company, the nature of its activities, and 
the jurisdictions in which it operates. Each company, and ultimately 
the company’s board, is responsible for keeping track of, and 
ensuring compliance with, its ESG obligations. Obligations may be 
owed generally, to a specific group of people, or to the company 
itself, and they may be enforced by regulators or by third parties 
(eg, shareholders or consumers). Some examples of ESG-related 
obligations in Australia include:

• Environment: environmental approvals and licensing, as well 
as regulations around contamination and waste disposal, 
are governed by both Commonwealth and state laws and 
backed by enforcement agencies with significant powers. The 
Commonwealth legal regime is oriented around protection of 
biodiversity and the natural environment, and primarily operates 
to require proponents to seek approval for actions that may 
have significant impacts on matters of national environmental 
significance. The Commonwealth Clean Energy Regulator 
administers the Safeguard Mechanism, which seeks to regulate 
the greenhouse gas emissions (GHGs) of Australia’s largest 
companies. The Commonwealth government has recently 
legislated a stronger carbon emissions target, which is expected 
to lead to further environmental initiatives that go beyond 

Jack McLeanBen Phi
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willingness to enforce ESG standards, particularly around the 
management of climate risk.

2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

Australian financial regulators such as the Australian Securities 
and Investments Commission (ASIC) and the Australian Prudential 
Regulatory Authority (APRA) as well as standards-setting bodies 
such as the the Australian Securities Exchange (ASX) Corporate 
Governance Council and the Australian Accounting Standards 
Board (AASB) have recently developed an increasing focus on the 
identification, assessment and reporting of ESG-related risks.

This is particularly prevalent in relation to climate change. APRA has 
released new draft guidance to banks, insurers and superannuation 
trustees on climate-related financial risk management emphasising 
that it’s prudent practice to ‘understand and regularly assess the 
financial risks arising from climate change’. ASIC has reiterated 
that ‘disclosing and managing climate-related risk is a key director 
responsibility’ and that material climate risks must be disclosed 
in a company’s annual report. ASIC has also warned that it may 
consider enforcement action should there be serious disclosure 
failures. However, despite regulator and industry focus on such risks, 
companies are responding slowly. Minter Ellison’s analysis of FY19 
annual reports indicated that only 7 per cent of ASX 300 Companies 
had ‘meaningful’ climate change risk disclosures.

The AASB, along with the Auditing and Assurance Standards Board 
(AUASB) also provides clear and material guidance on reporting 
on sustainability and climate risk. The accounting boards jointly 
explain that climate risks may be material to financial statements 
and may constitute an impairment on non-financial assets. In 

companies must comply. Customary land rights of First Nations 
people are governed by the Commonwealth Native Title Act 
1993, while cultural rights are protected to varying degrees by 
state legislation. Industrial relations and employment rights 
are regulated at the federal level, with industry-based awards 
establishing minimum standards over and above a minimum 
wage, as well as rights to union representation and collective 
bargaining.

• Governance: Australia has a particularly strong corporate 
governance framework that is based in federal legislation and 
enforced by Commonwealth government regulators. Federal 
regulators have traditionally focused on upholding corporate 
governance standards and the integrity of Australia’s financial 
market by targeting non-compliance and fraud. In recent years, 
particular focus has been placed on AUSTRAC’s high-profile 
enforcement of anti-money laundering and counter-terrorism 
financing legislation. As markets and consumers are increasingly 
focusing on ESG-related risks, regulators have signalled a greater 

“While much of the focus in 
recent years has been on 

climate disclosures, there is 
an emerging effort to ensure 

that corporates are also 
assessing and disclosing non-

climate-related environmental 
and social risks.”
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and deceptive conduct claims. Both the Australian Competition and 
Consumer Commission (ACCC) and ASIC have publicly committed 
to surveying corporate ‘greenwashing’, that is, companies providing 
consumers or investors with misleading information about the 
environmental impact of the company’s products or operations. 
Regulators overseas have already started bringing enforcement 
actions for greenwashing; for example, the UK Advertising Standard 
Authority (ASA) recently banned a series of adverts by HSBC that were 
deemed to misrepresent the bank’s contribution to climate change. 
So far enforcement in Australia has come solely through private 
litigation by consumers.

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Over recent years, shareholders have started to push the agenda 
on ESG. This trend has been supported by non-profit organisations 

addition to local guidance, the International Financial Reporting 
Standards (IFRS) require companies to consider climate risks that are 
material to financial statements. There are also several non-binding 
international disclosure regimes that guide corporates in assessing 
and disclosing sustainability risks. The most prominent of these is 
the international Taskforce on Climate-related Financial Disclosures 
(TCFD), an initiative launched in 2015 to encourage consistent climate 
risk disclosures among companies, banks and investors. APRA, 
ASIC and the ASX Corporate Governance Council endorse the TCFD 
recommendations and regulators are seeking to ensure these ‘best 
practice’ climate disclosure frameworks become industry standard. 
Similar jurisdictions such as the UK and New Zealand have already 
begun the transition to mandatory disclosures. 

While much of the focus in recent years has been on climate 
disclosures, there is an emerging effort to ensure that corporates are 
also assessing and disclosing non-climate-related environmental 
and social risks. For example, the Taskforce on Nature-related 
Financial Disclosures (TNFD) will publish its inaugural disclosure 
framework in 2023. Like the TCFD, the TNFD will provide a voluntary 
disclosure framework for companies to assess and monitor the 
impact of their activities on natural capital and biodiversity loss. While 
natural capital loss has received less attention than climate change 
in recent years, several large Australian corporates are already 
adapting their practice to align with the coming framework. Outside of 
environmental concerns, companies are also feeling greater pressure 
by shareholders and customers to properly engage with First Nations 
communities impacted by a company’s activities. In the finance sector, 
industry best practice is outlined in the Equator Principles, which 
provide a robust framework for ensuring compliance with human 
rights standards, including encouraging companies to seek free, prior 
and informed consent (FPIC) from impacted First Nations people.

Regulators have also been paying close attention to what companies 
are saying publicly about sustainability through the lens of misleading 
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from its energy generation services. The move was widely seen as a 
way of insulating AGL’s retail arm from the climate risks of an aging 
fleet of coal-fired power stations. High-profile shareholder Mike 
Cannon-Brookes led a shareholder revolt to the proposal, arguing 
that hiving off its energy generation assets was irresponsible and 
that the company needed to shift to being more sustainable overall. 
Other shareholders even intervened in the court approval process 
for the demerger, ensuring that materials put before shareholders 
adequately disclosed the risks and disadvantages of the demerger. On 
the back of overwhelming shareholder pressure, and in a significant 
back-down, AGL ultimately decided to scrap its demerger plans. The 
saga is a good reminder to companies of the power that shareholders 
wield and the ESG commitments that are increasingly being expected.

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

Shareholders are equipped with several legal tools that can be used 
where there has been a significant breakdown in the company’s 
decision-making in relation to ESG. In the first instance, shareholders 
may publicly threaten court action against the company. In August 
2022, concerned investors of superannuation giant HESTA sent a 
legal letter to the trustee of the fund alleging that the company’s 
advertising and claims regarding its net-zero investment portfolio 
was greenwashing. Although no formal proceedings have been 
commenced, the letter contends that the trustees of HESTA may be 
in breach of their duties under federal superannuation legislation. 
The letter also argues that the trustees are potentially liable for 
misleading or deceptive conduct for making such climate claims while 
holding investments in fossil fuel producers Woodside and Santos. 

“Where a company has acted 
unlawfully and caused harm 
to the value of shareholders’ 
investment, companies may 

also be subject to shareholder 
class actions seeking 
damages for the loss.”

such as Market Forces and the Australasian Centre for Corporate 
Responsibility (ACCR), which have become highly effective at 
organising shareholders of large, listed companies concerned about 
slow progress on ESG, particularly in relation to climate change. 
Shareholders have access to a range of powerful tools to exert 
influence on companies. At the engagement stage, these tools 
primarily involve proposing and voting on resolutions at company 
general meetings. If implemented, such resolutions can have major 
impacts by amending a company’s constitution, pegging director 
renumeration to ESG goals, or requiring the company to adopt 
certain ESG-related actions. While such resolutions are rarely 
successful for major listed companies, their proposal often poses 
significant reputational risks to companies at critical times of the 
corporate calendar.

Another very public example of the power of shareholder action was 
on display during the recent proposed demerger of AGL Energy. In 
2021, the AGL board announced its intentions to pursue a demerger 
that would have seen the company’s retail energy services separated 
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5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

A key emerging trend in the enforcement of ESG obligations is the 
increasing number of misleading and deceptive conduct claims 
being brought against Australian companies for greenwashing. 
Regulators, investors and third parties are increasingly assessing 
whether companies’ ESG claims align with their actions. Liability 
for misleading conduct is not only limited to representations made 
by the company, but also failures to correct previous erroneous 
representations about the company commitments.

Unlike some causes of action that can only be brought by 
shareholders or regulators, the open standing provisions in the 
Australian Consumer Law allow other market participants, such as 
consumers, to bring misleading and deceptive conduct claims. In 
August 2021, the ACCR filed Federal Court action against Santos, 

Another tool available to shareholders is a court application to inspect 
a company’s books. In August 2021, two long-term shareholders 
filed an application in the Federal Court seeking access to the 
Commonwealth Bank of Australia (CBA)’s internal documents after 
they became concerned regarding the company’s commitment to 
its ESG framework. CBA had announced major ESG commitments, 
including that its business lending policies would support the 
transition to net zero by 2050 and that it would only finance new 
oil, gas and metallurgical coal projects where those projects were 
assessed to be in line with the goals of the Paris Agreement. The 
shareholders’ concerns arose after it was discovered that, despite its 
climate commitments, CBA was involved in financing seven new major 
oil and gas projects. The shareholders applied to the court to ‘inspect 
the books’ of the company under section 247A of the Corporations 
Act – an option open to shareholders if they can show they are 
acting in good faith and for a proper purpose. The shareholders 
sought access to documents related to CBA’s involvement in the 
seven projects as well as documents relating to the bank’s climate 
policies and assessment tools under its environment and social 
frameworks. The shareholders were successful in gaining access 
to those documents, which may encourage other shareholders to 
launch similar claims to peer behind the veil of corporate decision-
making on ESG.

Where a company has acted unlawfully and caused harm to the 
value of shareholders’ investment, companies may also be subject to 
shareholder class actions seeking damages for the loss. Additionally, 
in extreme cases, shareholders may pursue a derivative action by 
seeking permission from the court to step into the shoes of the 
company and pursue legal action on its behalf; for example, against 
the company’s directors for breaches of their duties to the company.
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one of Australia’s largest energy companies, calling into question the 
credibility of the company’s statements relating to natural gas and 
climate change. The ACCR contends that claims made by Santos in its 
2020 annual report that natural gas is ‘clean’ and that the company 
has a credible pathway to achieve net-zero emissions constitutes 
misleading and deceptive conduct under federal companies and 
consumer law. According to the ACCR, by relying on unproven 
technologies and undisclosed assumptions relating to carbon capture 
and storage and ‘blue’ hydrogen, the company presented a false 
picture of its activities to the market. The case is currently before 
the Federal Court and will be an important test case on misleading 
conduct in relation to sustainability claims.

Importantly, company directors may be held personally liable 
under Australian consumer law for their role in misleading or 
deceptive conduct. Directors and boards must ensure that they have 
a reasonable basis for making ESG-related representations. For 
example, if your company makes a commitment to become net zero 
by a certain date, or to be aligned with the Paris Agreement, you 
must be able to justify the truthfulness of those claims. In the current 
environment, companies should assume that any representations or 
disclosures they make relating to climate change and sustainability 
will be stress-tested by third parties and regulators. 

To limit liability, companies should:

• integrate net-zero strategies with the company’s operational 
strategy to avoid reliance on third-party contingencies;

• utilise international guidelines such as the TCFD when 
approaching ESG-related disclosures;

• identify practical actions to support emissions reduction 
commitments so as not to overly rely on unknown variables;

• not overly rely on unproven technologies such as carbon capture 
and storage; 

“With the growth of climate-
related risks and the 

increasing attention of 
regulators and other market 

participants, companies 
will have to ensure they can 
back up their ESG claims.”

• document deliberations and test assumptions to ensure scenario 
analyses are reasonable; and

• make prompt disclosures where climate strategies are amended, 
not met, or affected by supervening circumstances.

6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

We expect the following trends will emerge in relation to ESG 
engagement and litigation.

First, regarding the increasing role of regulators enforcing ESG 
obligations, we anticipate that regulators will begin to play an 
increasing role in enforcing ESG obligations, especially relating to 
climate change. Regulators and firms have made a significant shift 
towards consistent disclosure standards for climate-related risks, 
with ASIC and APRA indicating they’ll play a greater role in monitoring 
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reporting frameworks, and take such steps as they may see fit 
to take, with due regard to matters such as the gravity of the 
harm, the probability of the risk, and the burden and practicality 
of available steps in mitigation. … company directors who fail 
to consider climate change risks now could be found liable for 
breaching their duty of care and diligence in the future. … a 
negligence allegation against a director who had ignored climate 
risks [is] likely to be only a matter of time.

those standards. We expect voluntary standards for climate risk 
to continue to evolve and for emerging disclosure standards to be 
developed for natural capital and biodiversity loss. The emergence of 
mandatory climate-related disclosure regimes or, in the absence of 
this, stronger guidance from market regulators is likely.

Second, regarding the growth of ESG-related misleading and 
deceptive conduct claims, the broad prohibitions on misleading or 
deceptive conduct, coupled with continuous disclosure obligations 
requiring the immediate release of price-sensitive information, will 
continue to be a fraught area for companies looking to manage 
ESG-related risks. These legal structures place Australian companies 
at an elevated risk of regulatory and private litigation for making 
misleading representations about their ESG credentials. With the 
growth of climate-related risks and the increasing attention of 
regulators and other market participants, companies will have to 
ensure they can back up their ESG claims.

Third, regarding the onset of director liability for ESG breaches, it 
is likely to be only a matter of time before a company director is 
found personally liable for breaches of directors’ duties for failing 
to consider or act upon ESG-related risks. Following an influential 
2016 legal opinion on the matter by well-regarded Sydney silk Noel 
Hutley SC along with Sebastian Hartford Davis (the Hutley opinion), 
there is an increasing acceptance that a director’s statutory duty 
to exercise care, skill and diligence imposes an obligation to both 
consider and manage climate change risks where appropriate. A 
supplementary opinion also extended these observations to trustees 
of superannuation funds, which have similar obligations to directors. 
The Hutley opinion noted that:

Climate-related risks (including physical, transition and litigation 
risks) represent foreseeable risks of harm to Australian 
businesses. This requires prudent directors to take positive 
steps: to inform themselves, disclose the risks as part of financial Read more from this firm on Lexology

Ben Phi
ben.phi@phifinneymcdonald.com

Jack McLean
jack.mclean@phifinneymcdonald.com

Phi Finney McDonald
Melbourne, Sydney and London 
www.phifinneymcdonald.com
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

As a specialist shareholder class action firm, Phi Finney 
McDonald has strong relationships with institutional investors 
and we have been adapting our approaches and strategies to 
align with our clients’ ESG goals. These involve basic measures 
such as using client reporting templates to explain the ESG 
benefits of proposed actions alongside more sophisticated 
approaches including the framing of potential cases in such a 
way as to ventilate the defendant’s ESG failures, to seek corpo-
rate governance relief (whether declaratory or injunctive) in 
addition to damages claims. This is an important and rewarding 
part of our work, that reinforces the value of class actions as a 
private regulatory tool.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

One of our highest-profile shareholder class actions is the 
one brought against BHP Group relating to the collapse of 
the Fundão tailings dam in Brazil. The event caused one of 
the most significant environmental disasters in recent history, 
obliterating a village and killing 19 people. The case seeks to 
establish that BHP was aware of engineering defects at the 
dam and worsening material structural deterioration. The case 
directly alleges that this was ‘material information’ that BHP, 
via its joint venture, was relevantly ‘aware of’ and obliged to 
disclose to the Australian stock market. However, the case also 
indirectly raises the question of what the company would in fact 
have done had it complied with its legal disclosure obligation. 
Not – we would argue – do what they did, which was to continue 
adding tailings to the dam, increasing the probability of its 
collapse, without taking steps to protect the village that sat 
below it.

This is a commercial investor class action that seeks to legally 
enshrine important governance principles that, in future, would 
hopefully avoid environmental and social catastrophes in 
developing countries.
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England and 
Wales
Steven Friel is a leader in the law and business of ESG. He is particu-
larly expert in helping to organise large groups of shareholders, 
bondholders and other stakeholders to collaborate in the face of 
catastrophic breakdowns in ESG at publicly listed companies. He has 
repeatedly been ranked by independent legal directories. Chambers 
and Partners has ranked him for many years, with comments 
including: ‘Steven deploys strong problem-solving abilities with the 
finesse only available to people of unusually high intelligence … 
praised for his hands-on approach and ability to work constructively 
on even the biggest and most complicated matters … Clients highlight 
his enthusiastic demeanour … He has a razor-sharp legal mind, is 
intellectually curious, and has strong business sense.’

Steven is a graduate of Cambridge University, and graduated top 
of his class with a Master of Laws degree in international dispute 
resolution from the University of London. He was listed as one of the 
‘PwC – Top 10 Inspirational leaders 2020’ by the British LGBT Awards, 
and as one of the ‘Top 100 Gamechangers 2022’, in partnership with 
Citi, which recognises 100 inspiring people who are helping to change 
the game for LGBT+ diversity, equity and inclusion (DE&I) across the 
global financial services industry.
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companies ‘contributing to wider society’ and has an emphasis 
on stakeholder engagement. It applies to all companies with a 
premium listing on the London Stock Exchange.

• Institutional investors are subject to the UK Stewardship Code, 
also published by the FRC, which sets out good practice for 
institutional investors on engagement with investee companies. 
The most recent version of the Code has a greater focus on 
ESG (including climate change), including defining stewardship 
as ‘the responsible allocation, management and oversight of 
capital to create long-term value for clients and beneficiaries 
leading to sustainable benefits for the economy, the environment 
and society’.

• Under section 172 of the Companies Act 2006 (the 2006 Act), 
company directors have a duty to promote the success of 
the company. They must have regard to a number of factors, 

1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

In short, all UK businesses and operating companies, as well as many 
other types of organisations, such as funds, trustees, public sector 
organisations and NGOs, are subject to at least some ESG obligations. 
These obligations are owed to their investors, customers, employees 
and/or the wider community in which they operate. The source 
of these obligations starts with the promises that the companies 
themselves make and extend into a patchwork of legislation, 
regulation and guidance.

Banks promise their regulators (and their investors) that they have 
systems and controls in place to avoid money laundering and terrorist 
financing. Fashion brands promise their customers (and, again, their 
investors) that their supply chains use sustainable materials and a 
properly paid workforce. Technology brands promise all of us that the 
prices we pay for their ubiquitous products are fair and competitive.

Such promises are often made in response to demands from 
shareholders, customers and other stakeholders. Take investment 
management, for example; UK government research indicates that 
70 per cent of the UK public want their money to go towards making a 
positive difference to people or the planet. Data from the Investment 
Association finds that 49 per cent of the £9.4 trillion in UK assets were 
integrating ESG in their investment processes in 2020, up from 37 per 
cent in 2019.

There is no single source of UK law and regulation on ESG. The legal 
landscape is fragmented, and includes:

• The UK Corporate Governance Code issued by the Financial 
Reporting Council (FRC). A set of principles of good governance 
and on other aspects of ESG. For example, it refers to 

Steven Friel
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250 employees to report on the gender pay gap), and the Modern 
Slavery Act 2015 (which requires businesses with a total turnover 
of £36 million or more to report annually on actions they have 
taken to eliminate modern slavery in their supply chains).

2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

In addition to the FRC and the London Stock Exchange, several other 
public bodies have taken an interest in ESG.

On 29 October 2021, the UK government announced plans for the 
UK to become the first G20 country to make it mandatory for large 
businesses to disclose their climate-related risks and opportunities, 
in line with Taskforce on Climate-related Financial Disclosures 
(TCFD) recommendations. This initiative followed publication of the 
UK’s landmark Net Zero Strategy and forms part of the government’s 
‘commitment to making the UK financial system the greenest in 
the world’.

The UK Financial Conduct Authority (FCA) has an ESG strategy that 
is of particular interest to, among others, listed companies and their 
advisers, regulated financial services firms, and professional services 
firms and other service providers. The FCA’s ESG strategy is based on 
the premise that ‘the financial sector has an important role to play in 
helping the economy adapt to a more sustainable long-term future’.

Jointly with the Prudential Regulation Authority, and Bank of England, 
the FCA is also considering policy options to improve diversity and 
inclusion in financial services.

Other UK government departments that take a particular interest 
in ESG include the Department for Business, Energy and Industrial 
Strategy and the Department for Work and Pensions, which has 

including the likely consequences of any decision in the long-
term interests of the company’s employees, and impact of the 
company’s operations on the community and the environment. 
This reflects the concept that has become known as ‘enlightened 
shareholder value’.

• The 2006 Act and related regulations, the Listing Rules of the 
London Stock Exchange, and the Disclosure Guidance and 
Transparency Rules require certain companies to report annually 
on environmental, climate-related and other non-financial 
matters (such as social and employee-related matters) in their 
directors’ reports, strategic reports and elsewhere in their 
annual reports.

• See also: the Climate Change Act 2008 (which contains a statutory 
net zero carbon target for 2050), the Environment Act 2021 (which 
contains provisions to prevent illegal deforestation, including a 
requirement to establish and implement a due diligence system in 
relation to use of forest risk commodities), the Bribery Act 2010, 
the Corporate Manslaughter and Corporate Homicide Act 2007, 
the Equality Act 2010 (which requires employers with at least 

“There is a growing tendency 
for local authorities to engage 

in collective and escalated 
engagement, up to and 

including litigation, with 
investee companies that have 
fallen short on ESG matters.”
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of voicing satisfaction or dissatisfaction with the direction of the 
company. Second, they can correspond with the company, and attend 
and vote at general meetings. This second level is the most common 
form of engagement. Third, particularly where there are concerns 
about serious breakdowns in ESG standards, investors may choose 
escalated and collective engagement, up to and including litigation.

In a relatively short period of time, in the past decade in particular, a 
consensus has grown that all participants in the asset management 
industry have responsibilities beyond seeking simply financial returns. 
It is now widely accepted, particularly in the UK, that investors 
(including asset owners and asset managers) have stewardship 
responsibilities in relation to their investee companies, and that their 
stewardship responsibilities include ESG considerations.

A majority of the world’s professionally managed investments 
have become signatories to the UN Principles of Responsible 
Investing (PRI), thereby committing to becoming active owners who 

drafted legislation requiring a variety of pension schemes to make 
certain TCFD disclosures and effectively manage climate-related risks 
and opportunities.

The International Financial Reporting Standards (IFRS) Foundation is 
the international body that governs the setting of global accounting 
standards, adopted by the UK and over 140 other jurisdictions 
around the world. It has established an International Sustainability 
Standards Board to develop global baseline reporting standards for 
sustainability, building on the work of the TCFD and other voluntary 
standard setters.

In the face of increasing concerns about ‘greenwashing’, the UK 
Competition and Markets Authority (CMA) has launched investigations 
into three fashion brands to scrutinise their ‘green’ claims. The Chief 
Executive of the CMA stated: ‘This is just the start of our work in this 
sector and all fashion companies should take note: look at your own 
practices and make sure they are in line with the law.’

UK local authorities manage significant investments. There is 
a growing tendency for local authorities to engage in collective 
and escalated engagement, up to and including litigation, with 
investee companies that have fallen short on ESG matters. For 
example, a large number of local authorities (and other institutional 
investors) are involved in litigation that have been organised and 
funded by Woodsford against Barclays, which alleges fraud and 
deceptive practices in relation to Barclays’ ‘Dark Pool’ alternative 
trading system.

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Minority shareholders in public companies have essentially three 
levers of control. First, they can buy and sell their shares as a way 
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litigation and speaking out publicly (such as an op-ed in 
the media) …

The PRI has published sample ESG clauses for inclusion in 
investment management agreements and limited partner 
agreements, including: ‘In case of serious violations by an issuer, 
the IM [investment manager] shall proactively inform the AO [asset 
owner] about possible remedies, which may include divestiture, 
engagement, litigation or some combination thereof.’

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

The PRI provides advice on responsible investing for asset owners, 
stating: ‘To effectively include ESG factors in investment decisions 
and active ownership, such approaches must be firmly embedded 
in the entire investment process. Stages may include … Active 
ownership (voting, engagement and litigation) … Litigation is a last 
resort to recover financial damages, and potentially to initiate future 
improvements, after major incidents – including those related to ESG 
matters – have occurred’. 

So, the PRI makes clear to its signatories that litigation is a tool (of 
last resort) within the engagement part of stewardship. 

A number of investors (including asset owners and investment 
managers) have incorporated references to litigation into their 
corporate governance/stewardship/engagement policies. By way of 
example: PGGM is a Dutch pension fund service provider. Convinced 
that ESG leads to improved financial outcomes, and that financial 
and social returns go hand in hand, PGGM’s policy on good practices 
provides that:

“Customers can use their 
buying power to hold 

companies to account … 
Shoppers on the high street are 
turning away from ‘fast fashion’ 
due to sustainability and supply 

chain labour concerns.”

incorporate ESG issues into ownership policies and practices. The PRI 
advises that:

Stewardship is investors using their influence over current or 
potential investees/issuers, policy makers, service providers and 
other stakeholders – often collaboratively – to maximise overall 
long-term value… Examples of ways to influence investees 
and issuers:

• Engaging with current or potential investees/issuers, across all 
asset classes

• Voting at shareholder meetings
• Filing shareholder resolutions/proposals
• Fulfilling direct roles on investee boards and board committees
• Litigating…
• Escalation

If engagement with an investee or issuer is unsuccessful, 
investors may consider filing shareholder resolutions, using 
voting power to replace unresponsive directors, pursuing 
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5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

Customers can, of course, use their buying power to hold companies 
to account. Middle-class investors are increasingly attracted to ESG 
investment products, and shoppers on the high street are turning 
away from ‘fast fashion’ due to sustainability and supply chain labour 
concerns. 

Many of the regulators mentioned invite consumers to let them know 
if they feel let down. The Chief Executive of the CMA, for example, 
has said that it is important to the work of the CMA that: ‘People who 
want to “buy green” should be able to do so confident that they aren’t 
being misled. Eco-friendly and sustainable products can play a role in 
tackling climate change, but only if they are genuine.’

shareholder litigation [is] the conduct of legal proceedings 
as a shareholder in companies in which we invest, or were 
invested, which qualify on the basis of one or more of the 
following objectives: Financial proceeds to limit damages: 
Recovering investment losses resulting from fraud, corruption, 
embezzlement or other forms of misconduct by listed companies; 
Contribution to the risk-return profile: Where possible, improving 
the corporate governance of the company concerned in order 
to remain invested as a shareholder with a long-term outlook; 
Prevention: Setting standards to prevent undesirable behaviour 
(fraud, corruption, deception etc.).

Australia’s largest pension fund, AustralianSuper, also published 
guidance on the use of litigation as ‘a last resort governance 
mechanism; cost-effective way to recover member losses caused by 
a company’s misleading and deceptive conduct; and mechanism to 
improve general governance standards in the market’. 

A number of UK public authority funds say something similar in their 
responsible investment/stewardship/ESG policies. 

The main type of litigation pursued by shareholders against investee 
companies in which there have been significant ESG failings is 
brought on an ‘opt-in’ basis (ie, not on an opt-out, class basis, as 
is common in the US) pursuant to sections 90 and/or 90A of the 
Financial Services and Markets Act 2000 (FSMA). Examples include 
claims brought by investors, organised and funded by Woodsford, 
against Standard Chartered (allegations of breach of Iranian 
sanctions) and Serco and G4S (separate allegations of defrauding the 
UK government). 
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Woodsford is a pioneer of the relatively new opt-out regime for 
collective actions and consumer redress in the CAT. Examples of 
Woodsford’s CAT cases include:

• Trains: an affordable public transport network is vitally important 
to the economy and to the environment, particularly in major cities 
such as London. Woodsford has provided significant financial and 
other support for class actions against train operating companies 
that operate lines in and out of London and that are alleged to 
have been overcharging customers.

• Shipping: anticompetitive conduct by big corporates distorts 
markets and ultimately causes harm to consumers. In particular, 
cartel behaviour often leads to consumers being overcharged. 
From October 2006 to September 2012, a number of shipping 
companies engaged in unlawful cartel behaviour. They exchanged 
commercially sensitive information, coordinated prices and 
divided customers among themselves, to avoid competing with 
each other. The cartel is likely to have made the cost of shipping 
new cars and vans into the UK and Europe higher than it should 
have been. Woodsford is providing significant financial and other 
support for a class action through which consumers and business 
affected by the cartel seek compensation and accountability.

• Gaming: consumer champion Alex Neill, funded by Woodsford, 
has commenced a class action on behalf of UK-based PlayStation 
users who have purchased digital games and add-on content from 
the PlayStation Store since 19 August 2016. It’s alleged that Sony 
is breaching UK and EU competition law by abusing its dominant 
position, resulting in consumers paying inflated prices for 
digital PlayStation games and add-on content. This stand-alone 
collective action is brought on behalf of an estimated 9 million 
potential class members. 

“Where there are regulators, 
there are litigators. There will 

be an increase – potentially 
a significant increase – in 

ESG-related litigation. We will 
see more claims by investors 

who suffer losses due to 
breakdowns in ESG at investee 

companies and non-disclosures 
and misrepresentations 

related thereto.”
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are no real opt-out class action mechanisms though which large 
numbers of claims can be pursued together. Those on the claimant 
side might therefore be innovative in using what little multi-claimant 
and representative procedures there are to streamline large ESG 
actions. Woodsford is at the forefront of such innovations, including in 
the use of Part 19.6 of the Civil Procedure Rules for actions brought by 
investors pursuant to sections 90 and 90A of the FSMA.

6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

In short, many.

The regulators mentioned earlier have only just got started. They 
will play an increasing role in enforcing ESG obligations, especially 
relating to sustainable supply chains, and climate change.

And where there are regulators, there are litigators. There will be 
an increase – potentially a significant increase – in ESG-related 
litigation. We will see more claims by investors who suffer losses due 
to breakdowns in ESG at investee companies and non-disclosures 
and misrepresentations related thereto. We have already seen 
claims by investors against banks relating to money laundering and 
terrorist financing, claims against miners relating to corruption, and 
claims against large-scale suppliers to the state relating to fraud and 
corruption. Claims pursuant to section 90 and 90A of the FSMA, in 
particular, are on the increase.

We will also see more ESG-related claims brought in the CAT. 
Simon Holmes, a judge at the CAT, and a visiting professor at Oxford 
University, and academic Michelle Meagher, have written an influential 
article that looks at monopoly power as a barrier to a sustainable 
future, and examines how competition law and policy can be used 
in the light of climate change and growing market concentration. It 
looks, in particular, at how competition law and policy can be used as 
a ‘sword’ to attack market power and unsustainable practices. This 
line of thinking is likely to lead to more ESG breaches being litigated 
in the competition courts.

Unfortunately, the UK has not kept pace with other similar 
jurisdictions (eg, the US, Australia, the Netherlands) in providing 
consumers with good litigation options. Aside from the CAT, there Read more from this firm on Lexology

Steven Friel
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Woodsford
London
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

From our foundations as a litigation finance business, 
committed to access to justice, Woodsford has in the past five 
years grown into a leading ESG business. 

We help to hold big business to account when they cause loss 
and damage by their egregious behaviour. Whether it is helping 
consumers achieve collective redress when businesses abuse 
their market dominance, ensuring that inventors and universi-
ties are properly compensated when Big Tech infringes intel-
lectual property rights, or helping shareholders in collaborative, 
escalated engagement up to and including litigation with listed 
companies, Woodsford is committed to ensuring that companies 
are held to the highest ESG standards.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

G4S and Serco are two, separate, companies that do significant 
business with the UK government, in particular in the privatised 
part of the UK criminal justice and prison sectors. Both of these 
companies have, in strikingly similar circumstances, engaged in 
accounting and billing practices that effectively overcharged the 
UK government by many millions. They have been sanctioned 
by the government, paid significant financial penalties, and 
been the subject of criminal allegations. This has arguably 
led to a significant loss in shareholder value. The ESG team 
at Woodsford identified these issues, and brought them to the 
attention of institutional investors their right to commence 
litigation against each company pursuant to the FSMA. Those 
proceedings are ongoing.
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Switzerland
Prof Dr Isabelle Romy is a renowned environmental lawyer. Her 
experience includes advising on a large array of environmental legal 
issues with a strong focus on contaminated land and groundwater 
pollution. She represents clients in environmental regulatory, admin-
istrative and civil proceedings. Her experience as a board member of 
global companies has provided her deep insights into the governance 
issues around mastering the opportunities and challenges of ESG 
topics for businesses. Isabelle is the co-head of the sustainability and 
ESG desk Kellerhals Carrard launched in July 2022.

As a corporate lawyer, Ines Pöschel has many years of experience in 
the areas of mergers and acquisitions and specialises in corporate 
and capital markets law. She has a particular focus on governance 
issues and more broadly ESG. She regularly advises executives and 
boards of directors on governance, compensation and liability issues. 
Ines Pöschel is a non-executive member of the board of directors 
of companies such as Alcon, Reichle Holding and Graubündner 
Kantonalbank. Social commitment is also important to her: she 
supports Smiling Gecko in Cambodia as Co-President and is Vice-
President of the Lotti Latrous Foundation in sub-Saharan Africa.

Dr Denise Wohlwend’s practice focuses on national and international 
dispute resolution. She is also a specialist in public international 
law and advises clients on the international dimensions of ESG and 
sustainability law. Denise is the author of The International Rule of 
Law (Edward Elgar Publishing 2021) and a lecturer at the Faculty of 
Law of the University of Fribourg (Switzerland), where she has taught 
public international law (autumn 2022) and global theories of justice 
(spring 2023).
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1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

Switzerland does not have a specific ESG general legal framework. 
However, several aspects of the ‘E’, ‘S’ and ‘G’ (environment, social, 
governance) are governed by various statutes, such as environmental 
law, labour law or anti-corruption law, that provide for related 
obligations for companies. Specifically on climate change, the Federal 
Act on the Reduction of CO2 Emissions (the CO2 Act) intends to reduce 
greenhouse gas emissions and especially CO2 emissions that are 
attributable to the use of fossil fuels as energy sources with the aim 
of contributing to limiting the global rise in temperature to less than 
2 degrees Celsius (article 1). To implement Switzerland’s obligations 
under the Paris Agreement adopted on 12 December 2015, the CO2 
Act is currently being revised and the Swiss government presented 
a new draft of the revised CO2 Act in September 2022. Moreover, the 
legislative landscape evolves rapidly, and specific ESG legislation 
has been adopted recently to impose new reporting obligations on 
companies and increase transparency on ESG matters.

Statutory provisions on transparency and disclosure

On 1 January 2022, the following reporting obligations entered 
into force.

Transparency on non-financial matters (article 964a et seq of the 
Swiss Code of Obligations (CO)) 

Public interest companies; companies that together with their Swiss 
and foreign affiliates have at least 500 full-time equivalent positions 
on annual average in two successive financial years; and companies 
that together with their Swiss and foreign affiliates exceed at least a 
balance sheet total of 20 million francs or sales revenues of 40 million 
francs in two successive financial years must now prepare a yearly 

Ines Pöschel
Isabelle 
Romy

Afzalah Sarwar

“Companies 
having their 

seat … in 
Switzerland 
must comply 

with due 
diligence 

obligations.”
Denise 
Wohlwend

© Law Business Research 2023

mailto:Isabelle.romy%40kellerhals-carrard.ch%2C%20ines.p%C3%B6schel%40kellerhals-carrard.ch%2C%20denise.wohlwend%40kellerhals-carrard.ch?subject=
https://kellerhals-carrard.ch/en/contact
https://kellerhals-carrard.ch
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation


QUESTIONS
25ESG Engagement & Litigation | Switzerland

matters is required for the first full business year as of 1 January 
2023, published and submitted for approval in 2024. 

Due diligence and transparency in relation to minerals and metals 
from conflict-affected areas and child labour (article 964j et seq CO)

Companies having their seat, head office or principal place of 
business in Switzerland must comply with due diligence obligations 
in the supply chain and report thereon if they place in free circulation 
or process in Switzerland certain types of minerals or metals from 
conflict-affected and high-risk areas or if they offer products or 
services in relation to which there is a reasonable suspicion that 
they have been manufactured or provided using child labour. Small 
and medium-sized companies are exempt from the due diligence 
and reporting obligations. The companies having due diligence 
and reporting obligations must, among other things, maintain a 
management system stipulating the supply chain policy and a system 
by which the supply chain can be traced. The supreme management 
or governing body must prepare a yearly report on compliance with 
the due diligence obligations and ensure that the report is published 
online within six months of the end of the financial year and remains 
publicly accessible for at least 10 years. 

On 1 January 2021, new provisions on transparency in raw material 
companies entered into force (article 964d et seq CO)

They provide that companies subject to ordinary audit, and which 
are either themselves or through an affiliate company involved in the 
extraction of minerals, oil or natural gas or in the harvesting of timber 
in primary forests, have to produce a yearly report on the payments 
related to business operations in these areas they have made to state 
bodies. The report covers any payments of 100,000 francs or more in 
any financial year made to state bodies and must be approved by the 
highest management or administrative body. It must be published 
online within six months of the end of the financial year and remain 
publicly accessible for at least 10 years. 

report on non-financial matters. The report shall cover environmental 
matters, in particular CO2 goals, social issues, employee-related 
issues, respect for human rights and what the company is doing 
to combat corruption. It shall describe in particular the company’s 
business model, the policies adopted in relation to the non-financial 
matters including the due diligence applied, the measures taken to 
implement these policies and an assessment of their effectiveness, 
the main risks (in particular those arising from its own business and 
where relevant from its business relationships, products or services) 
related to the non-financial matters and the way the company is 
dealing with these risks and the main performance indicators for 
the company in relation to the non-financial matters. The report on 
non-financial matters must be approved and signed by the supreme 
management or governing body (which, in a corporation, would be 
the board of directors) as well as approved by the governing body 
responsible for the approval of the annual accounts (in a corporation, 
the general meeting of shareholders). The report shall be published 
online immediately following approval and must remain publicly 
accessible for at least 10 years. The first reporting on non-financial 

“Since 1 July 2020, employers 
with 100 or more employees 

must conduct an internal equal 
pay analysis every four years.”
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standard (such as GRI, SASB Standard,etc), be published on the 
issuer’s website within eight months of the balance sheet date for 
the annual financial statements and remain available thereon for 
five years.

Other obligations

Furthermore, general provisions that were not specifically enacted 
to address ESG issues are applicable to such issues as well. For 
instance, the prohibition of greenwashing or bluewashing can be 
based on article 12 of the Federal Act on Collective Investment 
Schemes on protection against confusion or deception in the context 
of collective investment schemes; on article 3(1)(b) of the Swiss 
Federal Act against Unfair Competition (FUCA) that prohibits incorrect 
or misleading statements about, among other things, a company’s 
business name, goods, works or services or business relationships 
in companies’ advertising and sales methods; or on article 146 of the 
Swiss Penal Code prohibiting fraud.

Equal pay analysis (article 13a et seq of the Gender Equality Act)

Since 1 July 2020, employers with 100 or more employees must 
conduct an internal equal pay analysis every four years. Employers 
who are subject to the CO must have their equal pay analysis audited 
by an independent body. The employees must be informed of the 
result of the equal pay analysis within one year of the conclusion 
of the audit. Listed companies must publish the result of the equal 
pay analysis in the annex of their annual accounts. Public sector 
employers must publish the individual results of the equal pay 
analysis and the audit. The first results are due by 30 June 2023.

Gender quota reporting

Since 1 January 2021, a quota of 30 per cent for boards and 20 per 
cent for executive management for each gender applies for listed 
companies, with a delay period for implementing the quotas until 
2026 for boards and 2031 for executive management. As of 1 January 
2023, companies not meeting these quotas have to explain in the 
compensation report why they have not complied and what measures 
they have taken to improve the gender representation. 

Disclosure of climate-related financial risks

On 1 July 2021, Circulars 2016/01 and 2016/02 of the Swiss Financial 
Market Supervisory Authority FINMA entered into force, setting out 
disclosure obligations regarding climate-related financial risks 
for the largest banks and insurance companies. These disclosure 
requirements are based on the recommendations of the Task Force on 
Climate-related Financial Disclosures (TCFD).

Opting in (article 9 of the Directive on Information relating to 
Corporate Governance)

Companies listed at SIX Swiss Exchange have the opportunity to ‘opt 
in’ and commit to publishing an annual sustainability report. The 
report must be produced according to an internationally recognised 
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ESG Guidance for Swiss Pension Funds of the Swiss Pension Fund 
Association. 

In areas with thus far little to no statutory legislation directly forcing 
corporations to consider ESG in their reporting (and hence in their 
strategic planning), investors, proxy advisers and financing institutions 
increasingly put pressure on companies to disclose specific 
commitments, submit to broader standards such as TCFD and CDP 
and include ESG targets in short-term as well as long-term variable 
compensation.

2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

The Swiss government participates in various international forums 
and standard-setting bodies relating to ESG (both hard and soft 
law), such as the United Nations and the OECD and at the domestic 
level, it adopts high-level strategic policy papers on ESG. For 
instance, on 23 June 2021, the Swiss government adopted the 2030 
Sustainable Development Strategy (the 2030 SDS) and the associated 
2021–2023 Action Plan. The 2030 SDS sets out guidelines for the 
Swiss government’s sustainability policy and outlines the priorities 
the Swiss government intends to set to implement the UN 2030 
Agenda and the Sustainable Development Goals (SDGs). The priorities 
include sustainable consumption and production; climate, energy and 
biodiversity; and equal opportunities and social cohesion. The Swiss 
government also adopts ESG strategies and action plans in specific 
domains. Mention can be made of the Swiss Federal Council’s report 
and guidelines on sustainability in the financial sector (adopted on 
24 June 2020), its report ‘The Swiss National Bank and Switzerland’s 
sustainability goals’ (adopted on 26 October 2022) and its Long-term 

“The Swiss state has 
standing to bring actions 

under FUCA and could under 
specific conditions sue 

companies for greenwashing 
and bluewashing.”

Besides the above-mentioned statutory obligations, companies may 
voluntarily submit to so-called soft-law ESG commitments that arise 
from instruments adopted by international or Swiss public or private 
bodies. Examples include the ILO Tripartite Declaration of Principles 
Concerning Multinational Enterprises and Social Policy; the UN 
Guiding Principles on Business and Human Rights; the UN Principles 
for Responsible Investment; the UN Principles for Responsible 
Banking; the OECD Guidelines for Multinational Enterprises; the 
OECD Due Diligence Guidance for Responsible Business Conduct; 
the OECD Responsible Business Conduct for Institutional Investors; 
the Montreux Document on pertinent international legal obligations 
and good practices for states related to operations of private military 
and security companies during armed conflict; the Swiss Climate 
Scores for climate transparency in financial investments of the Swiss 
government; the Guidelines for the financial service providers on the 
integration of ESG-preferences and ESG-risks into investment advice 
and portfolio management of the Swiss Bankers Association; and the 

© Law Business Research 2023

mailto:Isabelle.romy%40kellerhals-carrard.ch%2C%20ines.p%C3%B6schel%40kellerhals-carrard.ch%2C%20denise.wohlwend%40kellerhals-carrard.ch?subject=
https://kellerhals-carrard.ch/en/contact
https://kellerhals-carrard.ch
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation


QUESTIONS
28ESG Engagement & Litigation | Switzerland

Finally, the Swiss state has standing to bring actions under FUCA and 
could under specific conditions sue companies for greenwashing and 
bluewashing, based on article 10(3) FUCA.

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Minority shareholders may use the ordinary instruments of corporate 
law to urge the company to implement ESG measures internally (eg, 
governance) or externally (business practices). Available instruments 
include the right to information and inspection (article 696 et seq 
CO), the right to instigate a special audit (article 697a et seq CO), the 
right to convene a shareholders’ meeting and to propose items on 
the agenda (article 699(3) CO), the right to request an ordinary audit 
(article 727(3) CO) and the right to challenge the resolutions of the 
shareholders’ meeting (article 706 et seq CO).

climate strategy to 2050 (adopted on 21 January 2021) relating to 
sustainable finance and climate change. 

The Swiss government’s policy instruments, which define the main 
lines of the Swiss ESG policy in general as well as in specific areas, 
are to be specified, implemented, applied and enforced through the 
ordinary instruments and mechanisms of the Swiss legal system. 

With regard to sustainable finance, besides the previously mentioned 
circulars, FINMA published its Guidance 05/2021 on preventing and 
combating greenwashing in the fund segment including rules of 
conduct at the point of sale on 3 November 2021. Furthermore, in 
autumn 2021, FINMA adopted its strategic goals 2021–2024, according 
to which FINMA aims to contribute to the sustainable development of 
the Swiss financial centre by pursuing four medium-term priorities: 
integrating climate risks into supervisory practice; transparency about 
climate risks, combating greenwashing (investor/client protection); 
and other potential sustainability risks. FINMA has a wide variety of 
enforcement tools at its disposal to apply and enforce supervisory 
law, including provisional measures, measures aimed at restoring 
compliance with the law, declaratory rulings, industry bans, cease and 
desist orders and activity bans, publication of rulings, disgorgement 
of profits, withdrawal of authorisation, liquidation and bankruptcy 
(article 24 et seq of the Federal Act on the Swiss Financial Market 
Supervisory Authority).

In the area of environmental law, federal or cantonal bodies are 
competent to implement the requirements imposed on companies 
by the relevant legislation (eg, implementation of regulatory 
requirements, environmental risk assessment, protection against 
noise, protection against industrial hazards, air and water pollution, 
remediation of polluted soil and ground water or waste disposal and 
recycling) and may initiate enforcement proceedings to that end.

ESG topics are also becoming increasingly important in public 
procurement proceedings and may give rise to challenges in court.
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As of 1 January 2023, Swiss corporate law will lower the thresholds 
for minority shareholders of listed companies to call an extraordinary 
shareholders’ meeting (5 per cent of capital and votes) and to put an 
item on the agenda of a shareholders’ meeting (0.5 per cent of capital 
and votes); there is a two-year interim period to adopt these rules. 

Further, companies subject to non-financial disclosure have to submit 
their non-financial report to a vote at their shareholders’ meeting 
annually. Hence, minority shareholders could refuse to approve 
the report, oppose the re-elections of members of a sustainability/
ESG committee or cast a no-vote on say-on-pay votes to express 
their views.

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

There are no class-action like mechanisms in Switzerland, but 
procedural laws allow for the joinder of claims or other collective 
actions under specific conditions. 

Furthermore, general (ie, non-ESG specific) statutes provide for 
various causes of action that are applicable to ESG matters. 

For instance, any person (client, competitor, investor) whose economic 
interests are harmed by an act of unfair competition could bring an 
action for violation of article 3(1)(b) FUCA for alleged greenwashing 
or bluewashing in a company’s advertisement and sales methods 
concerning the ESG qualities of a given product; the plaintiff may 
petition the court for an injunction or file a request for damages and 
satisfaction in accordance with the provisions of the CO as well as 
for disgorgement of profit (article 9 FUCA). Anyone who is entitled 
to bring a civil action pursuant to article 9 FUCA may also bring 
a criminal charge (article 23 FUCA). Similarly, the purchaser of a 

“Pursuant to article 10 FUCA, 
actions in accordance with 

article 9 FUCA are also 
available to customers 

whose economic interests 
are threatened or harmed 

by unfair competition. Some 
of these actions may also 

be brought by professional 
and trade associations, 

which are authorised by 
their articles of association 

to protect the economic 
interests of their members.”
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5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

Consumers have different mechanisms at their disposal to act 
against greenwashing or bluewashing. They may file actions under 
FUCA for unfair competition. Pursuant to article 10 FUCA, actions in 
accordance with article 9 FUCA are also available to customers whose 
economic interests are threatened or harmed by unfair competition. 
Some of these actions may also be brought by professional and trade 
associations, which are authorised by their articles of association to 
protect the economic interests of their members and organisations 
of national or regional importance that are dedicated to consumer 
protection in accordance with their articles of association and, under 
certain conditions, the Swiss state (article 10(3) FUCA). 

Based thereon, on 2 November 2022, Climate Alliance Switzerland 
filed a complaint with the Swiss Fair Trading Commission against FIFA 

financial instrument may sue any person (organs and employees 
of the issuer, but also other persons such as consultants or rating 
agencies) for the losses resulting from an alleged greenwashing 
or bluewashing in the provision of information in prospectuses, key 
information documents or similar communications (article 69 of 
the Federal Act on Financial Services, FinSA). They may also bring 
criminal charges (article 90 FinSA).

Theoretically, shareholders of a company could sue the members of 
the board and the executive management based on article 754 CO for 
loss incurred to the company as a consequence of breach of the duty 
of care (ie, to act in the best interest of the company), for example, for 
inaction or inappropriate action in relation to ESG risks. However, the 
burden of proof in such an action is high and if the plaintiffs prevail, 
the action can only lead to repayment of damages to the company 
itself and not to the plaintiffs. These very restrictive conditions explain 
why there is a paucity of cases and none, yet, to our knowledge, in the 
ESG field.

Further, there is a debate among legal scholars as to whether a 
Swiss-based holding could be made liable for the misconduct of its 
foreign subsidiaries based on article 55 CO and whether investors, 
customers or third parties could sue the holding for damages. No 
case law, ESG related or not, is known to date.

Finally, activist investors may use the ordinary corporate law 
instruments to put pressure on a company and its board to compel 
them to adapt their ESG plans, to change the company’s strategy to 
better integrate ESG, to replace board members, etc. 
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for misleading statements in relation to the carbon neutrality of the 
World Cup in Qatar in violation of FUCA, the ICC Code and the Rules 
on Fairness. 

Ordinary mechanisms of contract law could also be relevant. 
For instance, there is currently a debate among scholars as to 
whether production processes advertised as ethical or green 
can be considered as representations made by the seller on the 
characteristics of the products, which, if proven untrue, could trigger 
the buyer’s warranty rights under the law on sales against the seller 
(article 197 et seq CO). Moreover, the remedial actions for defect in 
consent (article 23 et seq and article 28 CO) may also be available 
to counter greenwashing or bluewashing practices. So far, however, 
these remain theoretical discussions, and no cases are known.

6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

In recent times, Switzerland has seen an increase in climate change 
litigation. Different types of cases can be distinguished. 

First, numerous criminal law cases are currently being brought by 
Swiss public prosecutors against climate activists who, through 
various kinds of allegedly illegal actions (such as road blockades, 
sit-ins, occupations, etc) carried out in cities throughout Switzerland, 
attempt to bring about the implementation by the Swiss state of its 
obligations under the Paris Agreement adopted on 12 December 
2015. The protest actions have targeted both public and private 
actors. For example, protest actions have targeted large Swiss banks 
to draw attention on their offer of investment opportunities in fossil 
fuel sources. In the criminal proceedings, the activists – who often 
understand themselves as engaging in civil disobedience – usually 
plead not guilty, invoking different justificatory defences such as 

“On 11 July 2022, four 
residents of the Indonesian 
island Pari sued the Swiss 
cement company Holcim 

having its seat in Zug, 
Switzerland, and requested 
proportional compensation 

for climate-induced damages 
as well as a contribution to 

climate change adaption 
measures on Pari island.”
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Third, on 11 July 2022, four residents of the Indonesian island Pari 
sued the Swiss cement company Holcim having its seat in Zug, 
Switzerland, and requested proportional compensation for climate-
induced damages as well as a contribution to climate change adaption 
measures on Pari island. They also requested that Holcim reduce its 
CO2 emissions by 43 per cent by 2030, and by 69 per cent by 2040. The 
action is based on article 28 et seq of the Swiss Civil Code (violation 
of personality rights) and articles 41 and 49 CO (tort). The climate 
change action against Holcim is the first suit of the sort filed against 
a carbon major in Switzerland and it directionally follows lawsuits 
introduced for instance against RWE in Germany and Royal Dutch 
Shell in the Netherlands, UK and Canada. 

An increase of climate change actions of the different types, especially 
against companies, is to be expected in the coming years.

necessity, available under the Swiss Penal Code. So far, the Swiss 
Federal Supreme Court has rejected such defences. Applications 
have been filed before the European Court of Human Rights (ECtHR) 
against these decisions and they are currently being examined in 
Strasbourg. There have been acquittals before lower courts based on 
diverse reasons.

Second, on 25 October 2016, the association KlimaSeniorinnen 
Schweiz and others sued the Swiss government, the Federal 
Department of the Environment, Transport, Energy and 
Communications, the Federal Office for the Environment and the 
Federal Office of Energy for failure to take measures to abate 
climate change. The plaintiff requested that the federal authorities 
take all necessary measures to ensure that Switzerland makes its 
contribution to achieving the goal of the 2015 Paris Agreement (in 
essence: reduction of greenhouse gas emissions by 2020 by 25 to 
40 per cent and by 2030 by at least 50 per cent from 1990 levels; 
triggering of preliminary legislative procedures for the purpose of 
anchoring the two emission reduction targets in legislation and 
proposal and recommendations of the measures required to reach 
these targets; taking the necessary emission reduction measures, 
such as, for example, promotion of electric mobility, introduction of 
CO2 tax on fuels, etc; consistent implementation of emission reduction 
measures already provided for by law). This climate change action 
was based on the Swiss Federal Constitution and on articles 2 and 
8 of the European Convention on Human Rights (right to life and 
right to respect for private and family life). The action was declared 
by all instances as non-admissible for lack of standing. The case is 
currently pending in the ECtHR, after a corresponding application 
has been made by the plaintiffs. In spring 2021, the case was granted 
priority status and will be heard by the Grand Chamber. Together with 
Duarte Agostinho and others v Portugal and others, KlimaSeniorinnen 
Schweiz and others v Switzerland is one of the first climate change 
cases before the ECtHR and will attract a lot of attention. Read more from this firm on Lexology

Isabelle Romy
isabelle.romy@kellerhals-carrard.ch

Ines Pöschel
ines.poeschel@kellerhals-carrard.
ch

Denise Wohlwend
denise.wohlwend 
@kellerhals-carrard.ch

Kellerhals Carrard
Zurich
www.kellerhals-carrard.ch

© Law Business Research 2023

mailto:Isabelle.romy%40kellerhals-carrard.ch%2C%20ines.p%C3%B6schel%40kellerhals-carrard.ch%2C%20denise.wohlwend%40kellerhals-carrard.ch?subject=
https://kellerhals-carrard.ch/en/contact
https://kellerhals-carrard.ch
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/contributors/1057998
mailto:Isabelle.romy%40kellerhals-carrard.ch?subject=
mailto:denise.wohlwend%40kellerhals-carrard.ch?subject=
mailto:denise.wohlwend%40kellerhals-carrard.ch?subject=
http://www.kellerhals-carrard.ch
http://www.kellerhals-carrard.ch


QUESTIONS
33ESG Engagement & Litigation | Switzerland

The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

Our ESG practice – advisory as well as litigious – has signif-
icantly expanded over the past five years. We are particularly 
pleased with the breadth and diversity of our ESG-related 
mandates. Among others, we have advised: 

• the board and executive management of listed companies on 
ESG strategy and reporting;

• corporates as well as public entities on a wide range of 
ESG-related topics (eg, on environmental law as well as on 
their supply chain and waste management); and 

• banks on ESG-related investment funds, financing and 
capital market transactions. 

Furthermore, we have represented companies and public 
entities in ESG-related disputes, for example, environmental 
litigation and public procurement proceedings.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

What sets Kellerhals Carrard’s ESG practice apart is its breadth 
and the diversity of our client work. A selection of recent 
stand-out cases:

• Kellerhals Carrard advised Moderna on ESG-related matters 
in connection with its Swiss business and supply chain.

• Kellerhals Carrard provided an expert opinion on the Swiss 
Federal Council’s proposal to accelerate procedures for the 
expansion of renewable energies.

• Kellerhals Carrard is currently advising Switzerland’s largest 
retailer on legal matters related to waste management and 
disposal.

• Kellerhals Carrard advised the Canton of Bern on the 
sustainable procurement of wood for its new €200 million 
University campus.

• Kellerhals Carrard advised the Canton of Neuchâtel on 
legislative competence related to ban of pesticides.
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Taiwan
Jill Niu is one of the partners heading Lee & Li’s healthcare and life 
sciences practice group. She has advised many of the firm’s health-
care and life science industry clients on various matters including 
product registration and regulatory compliance; clinical trials; sales 
activities; marketing and promotion of healthcare products; interac-
tions with healthcare professionals and patient groups; and privacy 
and data protection issues. She is also one of the partners heading 
Lee & Li’s labour law practice group. Her expertise in employment 
law covers all aspects thereof, including advising on employment 
and privacy and data protection issues; conducting disciplinary 
investigations; and handling employment-related disputes including 
mediation and litigation regarding post-termination issues such as 
breach of non-compete and non-solicitation obligations.

Jeffrey Li practises in the dispute resolution practice group of Lee 
and Li. In addition to international arbitration and civil litigation, 
he is experienced in administrative appeals and litigation cases. 
Administrative litigation cases dealt with by Jeffrey include natural 
resources and energy development and permit disputes; soil and 
underground water pollution control or remediation disputes; 
food safety, tax and tobacco advertisement disputes; and foreigner 
investment application disputes, as well as interim measures and 
administrative injunctions.

Sherry Ma is an accomplished litigator and environmental lawyer. 
She is a senior associate in Lee and Li’s ESG due diligence team 
for Taiwan and China. Sherry represents her clients in complex 
environmental litigation cases involving liability under Taiwan’s Waste 
Disposal Act and Soil and Groundwater Pollution Remediation Act 
and counsels her clients on a wide array of environmental matters, 
including regulatory compliance, remediation, permitting and 
bill-lobbying.Ph
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1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

Listed companies and financial institutions

The Financial Supervisory Commission (FSC) is responsible for 
regulating the financial markets and supervising financial service 
industries, including banking, securities, futures and insurance. In 
March 2022, the FSC, the competent authority for financial markets 
and financial service enterprises, promulgated the sustainable 
development roadmap guideline that requires listed companies to 
check and verify their emissions of GHG before 2029. The guideline 
categorises listed companies into those over NT$10 billion, those 
between NT$5 billion and NT$10 billion and those under NT$5 billion 
by registered capital, and each category has different milestones 
for meeting the duties of GHG emissions check and verification. 
Moreover, iron, steel and cement companies whose registered 
capital is over NT$10 billion shall complete the investigation and 
verification of GHG emissions (direct and indirect emissions included) 
obligations before 2024 (see https://www.fsc.gov.tw/en/home.
jsp?id=54&parentpath=0,2&mcustomize=multimessage_view.
jsp&dataserno=202204180001&dtable=News).

In September 2022, the FSC proposed Green Finance Action Plan 
3.0 (Plan 3.0) to guide financial institutions to support green and 
sustainable industries. The main measures for Plan 3.0 include: 

• carbon verification and risk management; 
• promotion and development of sustainable economic activities 

determination guidelines; 
• building and establishing an ESG and climate database; 
• strengthening sustainable financial professional training; and
• encouraging formation of a financial net-zero work group. 

Jeffrey LiJill Niu

“The Ministry 
of Economic 

Affairs 
(MOEA) is 

responsible 
for developing 

business, 
industry, and 
international 

trade.”Sherry Ma
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and https://www.moea.gov.tw/MNS/populace/news/News.
aspx?kind=1&menu_id=40&news_id=103058).

In the business sector, MOEA found that, in 2020, emissions from 
electric power use constituted 87.4 per cent of the business sector’s 
total emissions. In light of this structure, MOEA recommended the 
following GHG emission reduction strategies:

• improvement of facilities or operation methods: specific measures 
include enhancing the energy efficiency of air conditioning 
and refrigeration installation equipment, optimising the air 
conditioning system and using highly efficient lighting equipment, 
such as LED lights;

• use of low-carbon energies: specific measures include the 
motorisation of transportation, changing to highly efficient boilers 
and requiring bulk users to use green energy;

• transition of business models: specific measures include the 
application of AI technology and intelligent devices, and the 
promotion of green consumerism; and

• utilisation of green buildings: specific measures include adding 
or reinforcing the thermal insulation of the building’s outer 
structure.

The MOEA also offers assistance with the provision of professional 
consultation and advice, subsidies for energy-saving performance and 
personnel training.

Regarding the manufacturing sector, the MOEA found that, in 2019, 
emissions from this sector constituted 51.4 per cent of Taiwan’s total 
emissions, and that emissions from electric power use constituted 
64 per cent of the manufacturing sector’s total emissions, whereas 
the remaining percentages were 22 per cent from non-electric 
power-use and 14 per cent from process emissions. Emission-
reduction suggestions included:

The FSC will enact the above plan and will require financial 
institutions to submit climate risk management reports and disclose 
ESG information such as their GHG emissions. The FSC will also 
promulgate sustainable economic activity determination guidelines 
for enterprises and businesses to follow, with the businesses 
making promises regarding carbon emission reduction and 
sustainable transition plans (see https://www.fsc.gov.tw/en/home.
jsp?id=54&parentpath=0,2&mcustomize=multimessage_view.
jsp&dataserno=202212220001&dtable=News).

Business and manufacturing sectors

The Ministry of Economic Affairs (MOEA) is responsible for 
developing business, industry and international trade. In October 
2022, the MOEA announced a report on the net-zero transition 
path to 2030 for the business and manufacturing sectors (the Path 
to 2030), to guide these important sectors towards achieving the 
goal of net-zero emissions (see https://www.moea.gov.tw/MNS/
populace/news/News.aspx?kind=1&menu_id=40&news_id=103156 

“The NCSD is an important 
organisation for inter-ministerial 

cooperation on sustainability 
issues. It proposed several 

leading documents on 
sustainable development, which 
were important cornerstones for 
Taiwan’s policies on this issue.”
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transition, lifestyle transition and social transition. There are also two 
governance foundations (technology R&D and climate legislation), and 
12 Key Strategies. The substantive content of the 12 Key Strategies 
was announced in December 2022. The strategies include the 
following: wind/solar photovoltaic technologies; hydrogen energy; 
innovative energy; power systems and energy storage; energy-saving 
and efficiency; carbon capture, utilisation and storage; electrification 
of vehicles with zero carbon emissions; resource recycling and 
zero waste; natural carbon sinks; green lifestyles; green finance; 
and just transition. Together, these strategies provide guidance for 
developing plans to implement and realise the Pathway to 2050. The 
NDC has also set the nationally determined contribution goal for 2030 
to decrease carbon emissions by up to approximately 25 per cent 
from 2005 levels, which is equivalent to 29 per cent of Taiwan’s total 
emissions in 2020.

• the improvement of manufacturing processes: specific measures 
include the acceleration of renewal and replacement of old 
facilities, the digitalisation of the systems used, the development 
of hydrogen technologies and the promotion of reducing and 
replacing fluoride-bearing gases;

• energy conversion: specific measures include converting the 
source of energy to natural gas, biofuel and green energy; and

• circular economy: specific measures include replacing raw 
materials with energy-efficient ones, using waste as fuel, 
coordinating energy resources and applying carbon capture and 
utilisation technologies. 

2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

Different government agencies are in charge of different matters 
related to ESG. In addition to the FSC and the MOEA, the relevant 
competent authorities include the National Development Council 
(NDC), the National Council for Sustainable Development (NCSD) 
and the Environmental Protection Administration (EPA). These 
agencies are all under the Executive Yuan, the supreme administrative 
organisation in Taiwan.

NDC: the Pathway to 2050

The National Development Council was established by the Executive 
Yuan to promote and develop national policies. On 30 March 2022, 
the NDC published Taiwan’s Pathway to Net-Zero Emissions in 2050 
(the Pathway to 2050), declaring the timetable for reducing carbon 
emissions and plans for 2050 net-zero transition regarding energy, 
industry, lifestyle and society (see https://www.ndc.gov.tw/en/
Content_List.aspx?n=B927D0EDB57A7A3A). The Pathway to 2050 
is based on the four major strategies of energy transition, industrial 
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• the Sustainable Development Policy Guidelines and the new 
Sustainable Development Indicators in 2009;

• documents for promoting green economy in 2015; and 
• the Taiwan Sustainable Development Goals in 2019.

Other achievements of the NCSD include publishing annual reports 
on national sustainable development and reviews on the matter, 
and the Voluntary National Reviews in 2017 and 2022. The annual 
reports and reviews systematically keep track of the sustainable 
development progress of Taiwan, while the Voluntary National Reviews 
focus on providing a thorough examination of Taiwan’s sustainable 
development efforts through the standards of the Sustainable 
Development Goals.

The NCSD also takes a crucial part in the Pathway to 2050 of Taiwan.

In 2021, the NCSD established the Task Force on Climate Change and 
Net Zero Emissions Transition, in the hope of successfully achieving 
Taiwan’s pathway to net-zero emissions in 2050. The Task Force 
is staffed by the EPA, while the secretarial duties are performed 
by the NDC.

In the recently passed Climate Change Adaption Act (CCAA), the 
NCSD was designated as the competent authority to coordinate the 
government’s climate change transition guidelines and cooperation 
between agencies. This arrangement may further the NCSD’s 
purpose and achievements to promote and supervise sustainable 
development within Taiwan.

Environmental Protection Administration: the amendment bill of the 
GHG Management Act

The Greenhouse Gas Reduction and Management Act (the GHG 
Management Act) was enacted in 2015 and requires industries’ 
central competent authorities to periodically propose and review 
their emission control action programmes for GHG, and for carbon 
emissions to be reduced to be under 50 per cent by 2050.

“Minority shareholders can 
engage the governance of ESG 

with the shareholder’s proposal. 
Based on the Company Act, 

shareholders who hold 1 per cent 
outstanding shares are entitled 
to put forward a proposal about 
fulfilling social responsibilities.”

NCSD

The NCSD (originally named the Policy Guidance Group for Global 
Change of the Executive Yuan) was founded in 1994 in response to the 
global trend of promoting sustainable development. The Group was 
renamed as the NCSD in 1997.

The NCSD is an important organisation for inter-ministerial 
cooperation on sustainability issues. It proposed several 
leading documents on sustainable development, which were 
important cornerstones for Taiwan’s policies on this issue. The 
documents include: 

• the National Sustainable Development Strategy Guidelines of 
Taiwan ROC – Agenda 21 in 2000;

• the National Sustainable Development Action Plan in 2002;
• the Taiwan Sustainable Development Declaration and the 

Sustainable Development Indicators in 2003;
• the Taiwan Agenda 21 – Vision and Strategy Guidelines for 

National Sustainable Development in 2004;

© Law Business Research 2023

mailto:jillniu%40leeandli.com%2C%20jeffreyli%40leeadandli.com%2C%20shaoyuma%40leeandli.com?subject=
https://www.leeandli.com/EN/000000069.htm
https://www.leeandli.com/EN
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation


QUESTIONS
39ESG Engagement & Litigation | Taiwan

This includes conducting research and development on climate 
change and its related risk assessment, publishing results reports 
and establishing alert and monitoring systems and drafting 
action plans that can be adapted to local conditions and needs 
while also realising goals for information transparency and civic 
engagement;

• it collects carbon fees from domestic emission sources and 
provides preferential rates and offset of carbon fees from 
emissions reduced through industries’ ‘voluntary emission 
reduction plans’ as an economic incentive (conditions required to 
apply for the preferential rates include the following: transitioning 
to low-carbon fuels, using negative emissions technologies, 
enhancing energy efficiency and using renewable energy); 
the carbon fees are earmarked for GHG emission-reduction 
purposes, which include the development of low-carbon or 
negative emissions technologies and industries and subsidies for 
investment in GHG emission reduction technologies; 

The EPA takes charge of environmental regulation, including climate 
change, air pollution, groundwater pollution and soil contamination. 
To face climate change and provide environmental sustainability, 
the EPA proposed amending the GHG Management Act (the 
amends were named ‘the draft bill of CCAA’) and the Executive 
Yuan approved the draft bill of CCAA in April 2022 (https://www.
ey.gov.tw/Page/9277F759E41CCD91/93478f1b-503e-4129-9e73N-
70478a1eef68).

On 10 January 2023, the draft CCAA bill passed the Legislative Yuan’s 
third reading, during which time its text was adopted. The CCAA 
includes several vital reforms:

• it changes the title of the GHG Management Act to the CCAA;
• it stipulates that the goal of net-zero emissions by 2050 is part of 

the law; the competent authority shall draft a national action plan 
in response to climate change, which shall be reviewed at least 
once every four years, while each periodic goal shall be five years 
in term and renewed two years before expiration accompanied by 
a public hearing and the collection of comments from all fields;

• it values just transition and reinforcing information transparency 
and the means of civic engagement; this includes requiring 
competent authorities to respect human rights and consult 
with communities affected by the net-zero emissions by 2050 
policy before implementing relevant measures, adopting 
provisions that protect intergenerational equity and vulnerable 
groups and requiring competent authorities to disclose yearly 
outcome reports;

• it designates the NCSD as responsible for coordinating the 
government’s climate change transition guidelines and agencies’ 
cooperation and clarifies responsibilities by stipulating the 
competent authorities for different matters;

• it adds a specific sector for climate change accommodation, 
which stipulates matters that the government should promote 
in order to build capacity for accommodation to climate change. 
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• it implements carbon border adjustment mechanisms 
upon imports;

• it allows the transfer and trade of carbon credits derived through 
voluntary reduction; and

• it extends producers’ responsibility by authorising the competent 
authority to require certain products’ manufacturer, importer or 
seller to apply for approval on matters regarding carbon footprint 
and labels. 

The government plans to implement over 30 laws and regulations 
complementary to the CCAA. The EPA has noted that 12 of these 
laws and regulations are deemed to be priorities, with the goal of 
formulating or amending them within six months of the adoption of 
the CCAA. These complementary laws and regulations include the 
following areas: carbon verification, management of certification 
authorities, collection methods and rates of carbon fees, preferential 
rates and offset of carbon fees from voluntary emission reduction 
plans and mechanisms for trading carbon credits derived through 
voluntary reduction. 

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Minority shareholders can engage with the governance of ESG with 
a shareholder’s proposal. Based on paragraph 1, article 172-1 and 
paragraph 5, article 172-1 of the Company Act, shareholders who hold 
1 per cent outstanding shares are entitled to put forward a proposal 
about fulfilling social responsibilities and promoting public interests 
at a regular shareholders’ meeting. The shareholders can submit 
their plans for improving the company’s implementation of ESG 
under this scheme. The legislative reasoning states that paragraph 
5, mentioned above, encourages companies to fulfil their social 
responsibilities, including environmental protection and pollution 

“The worst outcome for 
the violator could have 

been the triggering of the 
penalty clause due to stalled 
deliveries, and the obligation 

to compensate the buyer 
for breach of contract.”

issues. Failure to include the proposal in the list of proposals may be 
subject to a fine. Paragraph 7, article 172-1 of the Company Act reads: 

The responsible person of a company who violates the provisions 
set out in Paragraph Two, Four or the preceding Paragraph 
shall be imposed with a fine in an amount not less than 
NT$10,000 [approximately US$330] but not more than NT$50,000 
[approximately US$1,651]; for a public company, the responsible 
person of a company shall be imposed by the competent authority 
in charge of securities affairs with a fine in the amount of not less 
than NT$240, 000 [approximately US$7,923] but not more than 
NT$2,400,000 [approximately US$79,231].

Although minority shareholders have the right to propose, the 
MOEA also states the number of proposals provided by minority 
shareholders should not exceed one for the sake of securing the 
efficiency of regular shareholders’ meetings (as given in MOEA Letter 
Chin-Shan-Zi No. 10700105410, dated 9 January 2019).
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operation with the due care of a good administrator. When the 
responsible person acts in a way that is contrary to this provision,they 
are liable for the damages.

If a director violates paragraph 1, article 23 of the Company Act and 
their unreasonable business judgement causes loss to the company, 
the shareholders are entitled to resolve to institute an action against 
the director in the shareholders’ meeting under article 212 of the 
Company Act. Subsequently, the company shall, within 30 days from 
the date of the resolution, file the complaint for damage. Meanwhile, 
pursuant to article 214 of the Company Act, a shareholder who has 
been continuously holding 1 per cent or more of the outstanding 
shares over six months could individually request the supervisors to 
institute an action against a director of the company.

Also, there is an extra-organisational mechanism to account for the 
director who breaches their duty. The Securities and Futures Investors 
Protection Centre (SFIPC) was set up in 2002 to protect investors, 
and the SFIPC can request that the company sue a supervisor or 

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

Companies are encouraged to take actions that will promote the 
public interest when conducting business. Paragraph 2, article 1 of 
the Company Act provides that companies are expected to follow the 
laws and business ethics and to undertake social responsibilities.

In practice, a few cases opined that corporate social responsibility 
(CSR) is a legal obligation for companies and their management 
to follow. In the Taiwan High Court 96 Zong-Shen-Zi No. 145 Civil 
Judgment, the civil high court stated that when a board of directors 
decides to merge with another company, they should not only consider 
stakeholders’ interests – other interested parties should also be 
assessed to pursue the best interests of the company.

Cases in criminal court involving CSR are commonly related 
to the offence of breach of trust. In the Taiwan High Court 102 
Shen-Su-Zi No. 1797 Criminal Judgment and 105 Chin-Shen-Su-Zi 
No. 40 Criminal Judgment, the Court adopted the CSR theory and 
emphasised that shareholders’ interests are not the only criterion for 
determining whether a responsible person has breached their duties, 
and the relevant parties’ interests (eg, shareholders, employees, 
debtors, clients and neighbouring area to the company location) 
should also be taken into account.

Although so far there has been a lack of cases discussing ESG, the 
above reasoning and opinion of the courts may be referred to, and a 
similar conclusion may be expected from the court.

Liability for the violation of duty of good faith

According to paragraph 1, article 23 of the Company Act, the 
responsible person of a company shall conduct the business 
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director when they have been found to violate laws and have caused 
serious damage to the company in accordance with article 10-1 of the 
Securities Investor and Futures Trader Protection Act (the SFITP Act).

If supervisors, the board of directors or the company fails to bring a 
suit within 30 days of receiving the request, the SFIPC may lodge a 
lawsuit on behalf of the company.

Recent examples

In practice, the company (or ‘violator’) might receive an operation 
suspension order from the local EPA for violating the Water Pollution 
Control Act, which could paralyse the global production chain.

If the violator makes parts that could not come from other 
suppliers, its operation suspension could gravely upend the buyer’s 
production line. Meanwhile, there may be a powerful penalty clause 
in the contract basing calculation of profit loss on the number of 
hours of delay on the supplier’s part, to guarantee the supplier’s 
on-time delivery.

Article 63 of the Water Pollution Control Act stipulates that, before 
resuming full operation, a suspended company must first submit an 
improvement plan to be reviewed and approved by the local EPA for 
a partial resumption of operations (trial run, not full resumption). 
Since there is no statutory limit on how long the local EPA may take 
to review an improvement plan, it is uncertain when the violator might 
resume full operation. A protracted suspension might enervate the 
violator to the point of being moribund.

The worst outcome for the violator could be the triggering of the 
penalty clause because of stalled deliveries, and the obligation to 
compensate the buyer for breach of contract. The violator could 
sustain catastrophic losses or even go bankrupt. In that case, or 
where a company has violated its ESG obligations, the investor may be 
entitled to sue the company in accordance with the above provisions of 
article 214. 

“So far, there is a lack of 
explicit clauses in laws for the 
customers to claim their loss 
to the company on the ground 

of violating ESG. Further, since 
ESG obligations vary and ESG 
is still a developing concept 
in Taiwan, whether all these 

obligations constitute the ‘laws 
or regulations aiming to protect 
others’ under the Civil Code or 

the Company Act will be subject 
to further judicial review.”
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6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

Enforcement and further development under the Pathway to 2050

In the next five years, the Pathway to 2050 will still be Taiwan’s highest 
and most critical goal for ESG. In general, the Pathway to 2050 expects 
the government to boost Taiwan’s transition in the aspects of energy, 
industry, lifestyle and social (civic engagement) by developing green 
technology and creating climate legislation. Relevant government 
measures, reports, and plans can be expected to be announced in the 
coming years. 

The passage of the CCAA 

The passage of the CCAA is necessary to achieve the goal of net-zero 
emissions by 2050. CCAA regulations include carbon pricing and carbon 
fees. However, carbon fees are also the most controversial issue in the 

5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

Article 28 of the Civil Code, paragraph 2, article 184 of the Civil 
Code, article 188 of the Civil Code and paragraph 2, article 23 of the 
Company Act provide the basis for customers to claim compensation 
and pursue joint liability against a company when a responsible 
person from the company violates any provision of the applicable laws 
and regulations and causes damage to the customer. 

However, ESG is a novel and developing concept in Taiwan and will be 
subject to further observation of the judicial attitude. Challenges may 
appear when customers try to pursue the company’s liability owing to 
significant breakdown in ESG. 

So far, there is a lack of explicit clauses in laws for the customers 
to claim their loss to the company on the ground of violating ESG. 
Further, since ESG obligations vary and ESG is still a developing 
concept in Taiwan, whether all these obligations constitute the ‘laws 
or regulations aiming to protect others’ under the Civil Code or the 
Company Act will be subject to further judicial review.

Another possible challenge for the customers’ claim is the difficulty 
in proving causality. Under the Civil Code in Taiwan, a tort is based 
on the causality between the defendant’s action and the injury, and 
the plaintiff bears the burden of proof in principle. Customers may 
encounter difficulty in proving causation between the loss suffered 
and the company’s action or inaction in violating the ESG.
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With pressure from citizens and NGOs, the authorities might adopt 
stronger and stricter means to accelerate the progress of the plan in the 
coming years. 

Given that there are already precedents around the world where NGOs 
or natural persons have lodged suits against government agencies 
for failure to enact steps to feasibly achieve the net-zero emissions 
goal, it is possible that the general public or NGOs in Taiwan will resort 
to litigation, pressing the government to make viable measures for 
achieving the net-zero emissions goal required by law.

The harsh and demanding manner of promoting ESG might also 
lead to disputes between enterprises and government authorities. 
When authorities enforce ESG strongly on enterprises, shareholders’ 
interests are likely to be eroded, which might drive enterprises to file 
lawsuits to protect their rights or ensure the rule of law.

Act. The CCAA has received criticism that it lacks details regarding how 
the carbon fee rate should be decided and does not include carbon tax 
regulations. Environmental groups are also unsatisfied that the CCAA 
does not contain a clause on environmental suits. 

According to the EPA, the details of the carbon fee collection process 
will be stipulated in a complementary law and will be collected through 
different phases, the first of which is expected to be implemented in 
2024 and which will target industries that emit over 25,000 tonnes of 
CO2e. For the fee rate, a research team commissioned by the EPA 
has recommended that the fee should be at least US$10 per tonne of 
emissions. However, the specific rate has yet to be determined. As for 
whether carbon taxes are necessary, the EPA has stated that this issue 
will be further discussed in the future after the results of the carbon fee 
collection are assessed. 

Whether the CCAA, along with its complementary laws and regulations 
that have not been stipulated, is sufficient to control GHG emissions 
and achieve the Pathway to 2050, as well as what possible disputes may 
arise, is an important topic to be observed in the coming years.

The dilemma of being behind schedule

The original goal, set in 2020, was to decrease carbon emissions 
by 2 per cent and the government has already admitted failure to 
achieve this goal. The officer of MOEA also stated that it is highly likely 
that the government will not be able to achieve the goal of reducing 
carbon emissions by 43 per cent before 2030, as suggested by the 
Intergovernmental Panel on Climate Change. How the government plans 
to catch up with the schedule and what to do when the government fails 
to meet the 2050 net-zero goal established by the CCAA will become a 
serious topic in the coming years. 

Potential ESG legal disputes in the future

Citizens and ecological NGOs are increasingly focused on how the 
government will accomplish the goal of net-zero emissions on time. 
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

In the early years, our ESG clients were mostly those facing 
heavy administrative penalties or environmental criminal 
lawsuits; Lee and Li has frequently helped clients with ESG 
due diligence self-checks to control ESG risks. However, more 
recently, we have also observed companies initiating ESG-risk 
self-examinations not spurred by litigation, which can be read 
as a sign that the concept of ESG risk management is gaining 
currency.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

In countless ESG due diligence checks, we have found that what 
our clients need is uninterrupted technical support, plus an 
online monitoring system and complex data management – this 
enables C-level executives to have a better grasp of ESG risks.  
Lee and Li has developed a software platform called ESGoal to 
help clients with day-to-day regulatory compliance. We foresee 
that the types of legal services we offer will continue to be 
shaped by our interaction with the clients through online legal 
consultation.
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United Arab 
Emirates
Mohammed R Alsuwaidi is the founding and managing partner of 
Alsuwaidi & Company. Mohammed served as the head of legal at 
Emirates General Petroleum Corporation before founding Alsuwaidi 
& Company in 1997. Throughout the past two decades, Mohammed 
has built an enviable arbitration practice, assisting reputable names 
throughout the GCC and beyond. He is a long-standing disputes 
lawyer in Dubai and a highly regarded presence before the local 
courts. He is a regular adviser to banks on issues such as the 
enforcement of arbitral awards and has noteworthy expertise in real 
estate disputes.

Suneer Kumar leads the corporate and commercial team at 
Alsuwaidi & Company. He is active across sectors, including govern-
ment and quasi-government, real estate, employment, information 
technology and oil and gas. He advises national and international 
organisations, multinational corporations and high net worth indi-
viduals on licensing, restructuring, M&A, employment, real estate, 
agency, distributorship and franchise. Suneer has incorporated over 
250 different entities in free zones, onshore and offshore for individ-
uals, multinational corporations and juridical persons.
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• the economy and governance: how the company contributes 
to society’s economic benefit and the impact of the company’s 
operations on the local economy.

Further, listed PJSCs are required to comply with Global Reporting 
Initiative standards and any sustainability requirements set forth by 
the ADX or the DFM, depending on which market said listed PJSC is 
listed on.

For financial year 2020, the Governance Code required listed PJSCs 
to submit their annual sustainability report no later than six months 
following the end that financial year. For subsequent financial years, 
listed PJSCs should submit their sustainability report to the SCA 
within 90 days of each financial year end or before the date of the 
annual general assembly meeting, whichever is earlier.

1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

ESG stands for environmental, social and governance. In business 
terms, it is a hot topic and at the top of the agenda for every business 
strategy meeting and discussion. It refers to non-financial factors 
that can impact the success of a business. ESG factors help investors 
to identify risks and opportunities to ensure that their investments 
are both responsible and sustainable. It is often used as an index of 
good corporate performance and governance. As it moves from being 
a voluntary standard to an enforceable regulation, the firms involved 
must comply or face regulatory risk.

Federal Decree Law No. 32 of 2021 (the New Commercial Companies 
Law) came into force on 2 January 2022 and strengthened the 
corporate governance of UAE companies. This transformation 
eventually led to more robust corporate governance rules in 
public joint stock companies (PJSCs) issued by the Securities and 
Commodities Authority (SCA) in Decision No. (03 R.M.) of 2020 - 
adopting the Corporate Governance Guide for Public Joint Stock 
Companies (the Governance Code).

Article 76 of the Governance Code requires the entities listed on the 
Abu Dhabi Securities Exchange (ADX) and the Dubai Financial Market 
(DFM) in the UAE (the listed PJSCs) to prepare and publish annually a 
sustainability report addressing the following areas:

• the environment: the impact of the company’s operations and 
decisions on the environment and the company’s communities;

• society: how the company’s policies and operations contribute or 
could contribute to social justice, the well-being of workers and 
employees and the surrounding community; and

Suneer KumarMohammed R Alsuwaidi
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Adopting an ESG framework and reporting is also encouraged to 
be employed by all entities in the UAE, whether they are private or 
state-owned. More UAE companies now recognise ESG as a tool 
to communicate their strategies, and around which to market the 
green initiatives that they owe to customers, investors and other 
stakeholders.

2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

Regulators throughout the UAE have placed ESG as a top priority. 
Key regulators in Dubai and Abu Dhabi continue to enhance their 
respective approaches, frameworks, policies and requirements for 
ESG. For example, the Dubai Financial Services Authority (DFSA) is 
actively working to introduce a supervisory approach and regulatory 
framework for the development of sustainable finance within the 
Dubai International Financial Centre (DIFC). In 2020, the DFSA, along 
with other UAE financial regulators and exchanges, published the 
Guiding Principles on Sustainable Finance in the UAE, pledging to 
encourage and support financial services companies in the DIFC. 
The Guiding Principles underscore the need to develop strategies 
and incorporate sustainable practices for risk management and 
decision-making across companies’ business activities. Regulators 
in the UAE are also building their own internal capacity with the 
objectives of integrity and efficiency of public and private markets and 
the soundness of the financial system in the UAE.

In Abu Dhabi, the Abu Dhabi Global Market (ADGM) has been 
implementing several sustainable finance initiatives to preserve the 
UAE’s economy and environment. The ADGM aims to develop a vibrant 
sustainable finance hub that supports capital formation as well as 
the creation and issuance of products to achieve positive economic, 

“Recently, the ADGM has 
focused on developing 

standards for green-labelled 
financial products and services, 

aiming to help investors to 
identify investments with 
a sustainability objective 

and ensuring that financial 
institutions incorporate climate 

change risk into their risk 
management practices.”
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lead to the discovery of information that helps to uncover the true 
facts; and

• if it is established that the deal is unfair or involves conflict of 
interest and harms the rest of the shareholders, the competent 
civil court may rule to call off the deal and oblige the related 
parties to pay to the company any profits or benefits generated 
plus the reparations, if damage to the company is proved.

Calling a general meeting of shareholders

The board of directors of the company shall invite the general 
assembly to convene at the request of one or more shareholders 
holding at least 10 per cent of the company’s shares, provided that the 
invitation is addressed within five days of the date of the request. The 
general assembly shall be convened within a period not exceeding 30 
days from the date of the invitation.

social and environmental objectives. The ADGM is working with its 
peer regulatory authorities in the UAE to develop a taxonomy for 
sustainable projects and is also enhancing its regulatory framework 
to include clear ESG and sustainable finance requirements in its 
regulatory framework. Recently, the ADGM has focused on developing 
standards for green-labelled financial products and services, aiming 
to help investors to identify investments with a sustainability objective 
and ensuring that financial institutions incorporate climate change 
risk into their risk management practices.

3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

The Securities and Commodities Authority (SCA) aims to promote 
good corporate governance and to protect minority investors by 
defining internal control frameworks that hold the board of directors 
accountable to the company’s shareholders and hold the company 
accountable for its practices. The SCA identified the following rules 
and regulations to protect minority shareholders of listed PJSCs.

Access to deals concluded with related parties

If the company concludes any deals with related parties, shareholders 
owning 5 per cent or more of the shares of that company have 
the right to:

• demand access to the company’s books, records and any other 
documentation relating to these deals;

• bring a lawsuit before the competent court involving deals 
concluded with related parties to oblige the parties to the deal 
to provide all information and documentation related to the deal 
and show whether such information and documentation directly 
establish the facts of the lawsuit, are related to these facts or 
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Adding items to the agenda of the general meeting

Shareholders owning 5 per cent of the shares of a company may 
direct a request to the SCA to place an additional item or more on 
the agenda of the general meeting within five days of the date the 
company calls the meeting.

Stay of execution of resolution or decision of the general assembly

At the request of shareholders who hold at least 5 per cent of 
the shares of the company, the SCA may issue a decision to stay 
the execution of decisions passed by the general assembly of the 
company to the detriment of the shareholders or in favour of a certain 
class of the shareholders, or that bring a special benefit to the board 
or others, whenever it is established that the grounds of the request 
are serious.

Request to stay the execution of the decisions of the general assembly 
shall not be acceptable upon the expiry of three working days from the 
date of those decisions.

Corporate governance carries within its realm a more quantitative 
measure of sustainability as it considers environmental, social and 
investment factors. Minority shareholders may deploy ESG concepts 
by exercising their right to take an active part in the discussion 
with the board of directors and demanding ESG integration into the 
company’s investment platforms to increase the performance of the 
company. Proponents of ESG can focus on elaborating on the best 
practices related to corporate governance and discussing whether a 
dedicated committee that has sufficient expertise in environmental 
and social issues will be required to oversee ESG-related disclosures 
and requirements of the UAE jurisdiction. 

“The near future should see 
the full implementation 
of regulators’ regulatory 

framework, strategies and 
execution capabilities. ESG 

compliance will be the primary 
focus of collective engagement, 

and potentially litigation.”
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6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

The next five years should see significant progress in the UAE’s 
ESG agenda. The near future should see the full implementation 
of regulators’ regulatory framework, strategies and execution 
capabilities. ESG compliance will be the primary focus of collective 
engagement, and potentially litigation. Companies that do not comply 
with the UAE’s ESG regulatory framework, laws and regulations 
should expect action from the regulators of their respective 
jurisdictions. On top of compliance, shareholders, investors and 
customers should expect the rollout of ESG practices and sustainable 
business activities to be implemented by their respective boards and 
management teams. Shortfalls in expectations may translate into 
particular actions being brought to the respective authorities or courts 
for decisions and enforcement in line with the UAE’s ESG framework. 

In recognition of its remarkable global efforts to fight climate change 
and enhance sustainable economy, the UAE will host the UN Climate 
Change Conference (COP28) in November 2023 in Abu Dhabi. This is a 
milestone in the UAE’s commitment to accelerating the government 
and country’s adoption of more responsible and sustainable finance, 
working toward its goal of net zero by 2050. 

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

ESG litigation matters vary widely, given the broad range of factors 
that are included under the ESG big umbrella. The UAE laws and 
regulations provide for litigation mechanisms whereby any customer 
or investor can approach the relevant court having jurisdiction with 
a grievance against a company that has caused loss by virtue of not 
fulfilling the norms of ESG. Most of the governing norms have been 
provided for under the Governance Code of the SCA, which have 
been discussed in the answers to the preceding questions, including 
the Global Reporting Initiatives, which a company is required to 
follow with regard to its sustainability requirements. Each authority 
on jurisdictions has its own rules and regulations governing the 
environment, safety and health, in addition to corporate governance. 
Business owners should comply with these regulations or the 
authority will take necessary action in the event of non-compliance, 
which may also lead to business loss. However, to make a claim, 
any such loss should be clearly shown to be a direct result of the 
breakdown of ESG norms.

5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

See the previous answer, which provides details of the mechanisms 
that are available.
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

Although our firm has not been involved in many matters 
involving ESG violations directly, we can see the positive trends 
emerging in this field. 

To date, the trends indicate that ESG litigation has rarely 
focused on matters beyond climate change litigation or 
disastrous environmental events. However, we see that climate 
change will continue to have a significant impact in relation to 
ESG litigation, while the scope of ESG litigation is much broader. 

The impact of covid-19, has sharpened the focus on environ-
mental and related social issues, specifically workforce health 
and safety, diversity issues, job redundancy and supply chain 
disruption. We have increasingly seen claims being directed 
at a high level across businesses and industries, resulting in 
tremendous distress on finances. This leads to high demand on 
an organisation’s ‘look-through’ performance and capabilities, 
including enhanced governance and systems to provide timely 
information and data across the business. 

Furthermore, acquisitions, mergers and restructures also give 
rise to many legal considerations that need to take ESG factors 
into account where related data is salient for both the sell- and 
buy-side due diligence.

The incorporation of ESG in companies’ business strategies will 
create more challenges and new types of cutting-edge claims. 
Our firm is committed to joining efforts and creating more 

awareness, and to providing the necessary legal consultancy 
and assistance required to successfully onboard our clients and 
community to collectively evolve and expand in readiness for 
better ESG implementation, validation and practice, having a 
strong belief that COP28 will make the difference.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

A commercial contract–contractual agreement claim for a 
sustainable smart construction where the client’s expectations 
were not met. 

The construction is a cutting-edge and innovative facility that 
is unique in the MENA region. It is an icon of sustainability. The 
building is expected to use the latest technologies including AI, 
the latest smart management technologies, IoT, Big Data and 
Open Data. This will help to reduce the use of water to almost 
half of that for a similar huge building, and will maximise 
and optimise the usage of natural light and renewable energy, 
resulting in a significant reduction in heat. It will provide a 
balance between development, technology and the environment 
for more green, safe and healthy conditions. 

The main challenges were building in more predictability 
(time and cost); and achieving the specifications required by 
the client to meet the purpose. However, such issues can also 
be seen as opportunities if, when approving a contractor, the 
scope of choice can be expanded to include more ESG-qualified 
contractors.  
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United States
Menaka Nayar is a senior associate in the US dispute resolution 
practice of Linklaters LLP and co-leads the firm’s ESG Americas 
working group. She has experience advising a range of clients on 
ESG matters, including sustainability disclosures, greenwashing 
risks, emerging ESG litigation and enforcement trends, and anti-ESG 
developments in the United States. She draws on a wide range of 
international experience in international development and human 
rights prior to joining Linklaters, including at various organs within 
the United Nations.

Doug Davison is a partner in the US dispute resolution practice 
of Linklaters LLP. He co-leads the firm’s ESG Americas working 
group and focuses on representing clients in a range of regulatory 
enforcement and compliance matters, including ESG and disclosures, 
drawing on nearly 30 years of experience including at the US 
Securities and Exchange Commission. He regularly advises clients 
on emerging ESG trends and developments in the United States, 
including greenwashing and other ESG litigation and enforce-
ment, anti-ESG developments, disclosures and ESG regulatory 
developments.
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ESG obligations don’t apply solely to SEC-registered companies or 
major New York financial institutions, however. With respect to human 
rights obligations, for example, any company seeking to import goods 
into the United States may need to consider the Uyghur Forced Labor 
Prevention Act, which allows the US Customs and Border Protection 
Agency to seize and detain goods wholly or partly made in the Chinese 
region of Xinjiang, on the rebuttable presumption that the goods have 
been made using forced labour. Compliance with this law points to 
the need for an importer (of whatever size) to adopt an appropriate 
supply chain due diligence programme in line with guidance from the 
regulators and international best practices. 

And regulators are not the only stakeholders looking to enforce ESG 
obligations owed by companies. With respect to climate change, for 
example, employees of companies have brought class action litigation 
under the Employee Retirement Income Security Act relating to 

1 Which companies have ESG obligations in your jurisdiction, and 
to whom do they owe these obligations? What is the source and 
nature of these obligations?

To start, given the broad sweep of issues potentially encompassed 
under the E, S and G of ‘ESG’, nearly every company may have 
some facet of its operations touch on ESG. For example, the ‘E’ 
may encompass climate change, biodiversity, energy and natural 
resources, emissions to air, pollution prevention and control, waste 
management, and agriculture and land use. The ‘S’ potentially covers 
health and safety, labour standards, human rights, product safety, 
privacy and data protection, diversity and inclusion, and supply chain 
management. And the ‘G’ may include transparency, leadership and 
corporate governance, business ethics, remuneration and incentives, 
corporate culture, risk management and whistle-blowing. 

Accordingly, there is a myriad of ESG obligations that may be owed 
by companies, whether legal and regulatory, or imposed by market 
practice and civil society expectations. Equally, there is a wide range 
of stakeholders to whom these obligations may be owed depending 
on the area in question such as, for example, investors, regulators, 
employees, customers and communities impacted by business 
operations. 

Each of the subject areas potentially encompassed under ESG is 
subject to current or future regulation, whether at the state or federal 
level. For example, with respect to climate change disclosures, the 
US Securities and Exchange Commission is expected to finalise in 
2023 a proposed rule requiring extensive climate and GHG emissions 
disclosures from regulated entities, aligned with the requirements of 
the Task Force on Climate-Related Financial Disclosures. At the state 
level, New York’s financial regulator, the Department of Financial 
Services, has similarly issued proposed guidance governing the 
management of climate-related risks by financial institutions. 

Doug DavisonMenaka Nayar
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2 Which regulators and other public bodies in your jurisdiction 
take an interest in ESG and related collective engagement and 
litigation? What is the extent of their involvement in ESG issues?

The United States federal government under the Biden Administration 
has adopted a whole-of-government approach to climate and 
ESG issues. Among the federal agencies, the US Securities and 
Exchange Commission has been particularly active, issuing a flurry 
of rule-making, including proposals for climate disclosures by 
public companies; disclosures by investment advisers and registered 
investment companies as to their ESG strategies; revisions to rules 
regarding fund names (including fund names suggesting ESG 
characteristics); and an upcoming proposal relating to human capital 
disclosures. The agency has also been active in the litigation and 
enforcement arena, setting up the Climate and ESG Task Force, which 
has already commenced a number of greenwashing enforcement 
actions, including in some cases investigations involving foreign law 
enforcement agencies (eg, in Germany). 

Not to be outdone, the Federal Trade Commission is currently 
considering updates to its regulatory guidance on environmental 
marketing (the Green Guides). NGOs have also used the Federal Trade 
Commission’s (FTC) administrative complaints mechanism to submit 
greenwashing complaints, including against a major energy company. 

Other federal agencies have also begun to consider how ESG issues 
may impact their mandate. For example, the Acting Comptroller of 
the Currency in 2022 highlighted concerns that the management of 
climate risks by financial institutions could contribute to ‘climate 
redlining’ (whereby historical discriminatory lending practices 
affecting marginalised communities are exacerbated as a result of 
these communities’ higher exposure to climate risks). The Federal 
Reserve recently announced a pilot programme whereby six major 
banks will participate in climate scenario analysis to evaluate the 

allegedly misleading climate change disclosures pertaining to their 
employee stock plans. Whistle-blowing and diversity and inclusion 
are other ‘S’ issues where employees as rights holders may seek 
to enforce relevant obligations on companies. Corporate scandals 
relating to business ethics and poor governance will attract scrutiny 
from investors in the form of derivative actions or securities fraud 
suits. And consumers may be motivated to scrutinise environmental 
and social claims made on packaging or websites for signs of 
greenwashing, and bring class action lawsuits and other non-judicial 
complaints under consumer protection authorities.

These are just a few examples of the range of obligations and 
stakeholders that comprise the ESG landscape in the United States, 
which only promises to become more complex over the coming 
years, as new laws and regulations come into force, and stakeholders 
experiment with fresh methods to engage on these issues. 

“State governments have also 
increasingly made strides 

in the ESG space. Attorneys 
General in a number of pro-

ESG states have aggressively 
pursued climate change and 

greenwashing litigation.”
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3 How do minority shareholders engage with public companies to 
ensure that they comply with their ESG obligations?

Minority shareholders have begun to experiment with number of 
avenues to engage with public companies on ESG issues. According 
to the United Nations Principles for Responsible Investment (PRI), 
common engagement strategies may include: holding direct 
conversations with portfolio companies, regulators and issue experts; 
conducting educational outreach with the marketplace; collaborating 
with other investors, companies and advocates (subject to any 
regulatory considerations); convening summits to identify and reach 
tipping points; soliciting shareholder proposals; and sponsoring 
academic and other analysis on the issues to increase market 
participant awareness. 

In particular, many activist investors are increasingly turning to 
shareholder resolutions on ESG issues, with estimates suggesting 
that over 470 environmental and social resolutions were submitted 

ability of supervisors and firms to measure and manage climate risks. 
And the Department of Labor recent finalised rulemaking on the 
consideration of ESG factors in connection with federally-regulated 
pension plans. 

Additionally, state governments have also increasingly made strides 
in the ESG space. Attorneys General (AGs) in a number of pro-ESG 
states have aggressively pursued climate change and greenwashing 
litigation. Over 40 states and municipalities have brought suits against 
energy companies seeking damages for the impacts of climate 
change under various state tort and statutory theories (including 
public nuisance, deceptive marketing, and even Racketeer Influenced 
and Corrupt Organizations Act (RICO) claims), with a handful of these 
cases reaching the Supreme Court on procedural issues. State AGs 
have also been active in pursuing greenwashing litigation, including 
with respect to plastics pollution and recyclability claims, where 
California has been especially active.

A separate contingent of states is increasingly experimenting with a 
variety of anti-ESG approaches. A number of these states have passed 
energy discrimination laws prohibiting boycotts of the fossil fuel 
industry, interpreted broadly enough to encompass many net-zero and 
ESG strategies. Some states have launched antitrust investigations 
into major ESG groups such as the Net-Zero Banking Alliance, on 
the theory that such initiatives amount to a group boycott in violation 
of relevant antitrust laws and constitute unlawful discrimination in 
violation of state consumer protection statutes. Others have issued 
regulatory guidance and opinions to the effect that the consideration 
of ESG factors in state pension investments violates applicable state 
fiduciary duties. 

The complex interplay between state and federal policy with respect to 
ESG issues is likely to continue over the next few years, particularly in 
an increasingly politicised environment. 

Ph
ot

o 
by

 S
ea

n 
Pa

vo
ne

 o
n 

Sh
ut

te
rs

to
ck

© Law Business Research 2023

mailto:menaka.nayar%40linklaters.com%2C%20doug.davison%40linklaters.com?subject=
https://www.linklaters.com/en/locations/united-states
https://www.linklaters.com/en
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation
https://www.lexology.com/search/?q=ESG+Engagement+and+Litigation


QUESTIONS
57ESG Engagement & Litigation | United States

by shareholders of the Russell 3000 companies in 2022. A significant 
proportion of these focused on climate-related disclosure but 
emerging areas of focus also include human rights and racial equity, 
lobbying activities, and tax issues. Strikingly, a successful activist 
campaign led by a minority shareholder in 2021 attracted enough 
support to result in the nomination of new directors to the board of 
a major oil company. These ESG shareholder proposals have often 
attracted significant press attention, although many have ultimately 
been unsuccessful when put to the ballot. Still, the pressures exerted 
by such campaigns can often result in public companies taking action 
to resolve the underlying ESG issues that prompted the proposals, 
resulting in their withdrawal. 

The US Securities and Exchange Commission (SEC) has also waded 
into the arena through policy updates that may have the effect of 
increasing the success of ESG shareholder proposals. Specifically, the 
SEC has proposed updates to Rule 14a-8 that impose a higher burden 
on companies seeking to exclude shareholder proposals (including 
on ESG topics) as already substantially implemented or substantially 
duplicative of another past or current proposal. The proposed update 
builds on an earlier SEC staff bulletin clarifying the bases under 
which agency staff may consider companies’ requests to exclude 
environmental and social proposals, and imposing higher burdens 
for exclusion – the net effect of which may be to have more proposals 
come through to a vote. 

Investors have also sought to engage with companies on ESG issues 
through stewardship initiatives such as the Climate Action 100+ 
and United Nations PRI. Members of the Climate Action 100+ make 
a commitment to engage with major companies on the net-zero 
transition, and in particular around the themes of disclosure, 
governance and emissions reductions. In the human rights realm, 
investors signed up to the United Nations’ PRI have agreed to work 
together to take action through the new ‘Advance’ initiative, which 
contemplates collaborative engagement with companies (with further 

“Investors seeking to hold 
companies accountable 

with respect to ESG issues 
have a number of tools at 

their disposal. For example, 
there has been a marked 

uptick in shareholders filing 
private securities fraud class 
actions in US federal courts 

challenging public disclosures 
relating to ESG issues.”
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few years, although many claims filed do not make it past a motion 
to dismiss. 

Other remedies may also be available depending on the law of the 
state of incorporation of the company in question. In Delaware, 
for example, Caremark claims flow from directors’ fiduciary 
responsibilities to exercise oversight over the company’s operations 
– including, potentially, in respect of ESG issues. A recent example of 
a Caremark claim involved food safety issues at a popular ice cream 
manufacturer, and it is expected that similar suits may be devised to 
address issues such as climate change and diversity in the future. 

Additionally, the SEC is charged with protecting investors and the 
integrity of the capital markets, and has paid particular interest to 
greenwashing issues. The Climate and ESG Task Force at the agency 
is tasked with identifying material gaps or misstatements in issuers’ 
disclosures of climate risks under existing rules; analysing disclosure 
and compliance issues related to investment advisers’ and funds’ 
ESG strategies; and evaluating tips, referrals and whistle-blower 

escalation as needed) and engagement with policymakers and other 
stakeholders to make progress on the overall goal of furthering 
human rights. 

Many of these stewardship initiatives also serve as forums for 
sharing best practices and developing guidance around effective 
ESG engagement strategies. However, as noted above, certain ESG 
initiatives have come under increasing antitrust scrutiny by certain 
state agencies – for example, the Arizona Attorney General singled 
out Climate Action 100+ in his public announcement regarding his 
antitrust investigation into ESG. Investors should take all regulatory 
considerations into account in devising their engagement strategies. 

4 When significant breakdowns in ESG cause loss to a company’s 
investors, what regulatory, litigation and other mechanisms are 
available to the investors to hold the company to account?

Investors seeking to hold companies accountable with respect to ESG 
issues have a number of tools at their disposal, above and beyond the 
engagement strategies canvassed above. 

For example, there has been a marked uptick in shareholders 
filing private securities fraud class actions in US federal courts 
challenging public disclosures relating to ESG issues. High-profile 
recent class actions have been filed, for example, against a major 
financial institution over its diverse hiring practices; against a plant 
milk manufacturer in relation to its claimed environmental impacts; 
against a biopolymer manufacturer in connection with claims over 
the biodegradability of its plastics products; and against a renewable 
energy company over claims that its product (wood pellets) is not in 
fact sustainable. In many instances the suits have been preceded by 
short-sellers’ reports discussing the purported ESG failures of listed 
companies. The very active plaintiffs’ bar in the United States has 
also contributed to the explosion in these types of cases over the past 
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complaints on ESG-related issues. Since its launch in 2021, it has 
launched numerous investigations into misleading ESG disclosures 
made to investors, and has recently assessed fines against two 
investment firms over failures in their ESG policies and procedures. 
The Task Force is also in the midst of litigating a claim against a 
major mining company relating to its dam safety disclosures in the 
wake of a tragic dam collapse, and is engaged in a multi-jurisdictional 
investigation (alongside German prosecutors) of a major asset 
manager’s ESG investment practices. 

The SEC has undertaken these enforcement actions under 
pre-existing anti-fraud authorities, and has made clear that it 
interprets existing rules – for example, the Marketing Rule – as 
prohibiting deceptive or inflated claims to investors with respect to 
ESG matters. However, with the SEC and other regulators putting 
out new, significant proposals with respect to ESG disclosures, it 
is foreseeable that the number of greenwashing claims will rise, 
as investors and regulators both benefit from increased access to 
information regarding companies’ ESG risks and performance. 

5 When significant breakdowns in ESG cause loss to a company’s 
customers, what regulatory, litigation and other mechanisms are 
available to the customers to hold the company to account?

Similar to the rise in investor class actions relating to ESG issues, 
the past few years have also seen a marked spike in consumer class 
actions on ESG issues, particularly greenwashing actions challenging 
inflated or misleading environmental or sustainability-related claims 
– again likely spurred by the active plaintiffs’ bar in the United States. 
These suits generally invoke state consumer protection statutes and 
have been initiated in both state and federal courts. 

Recent proposed class action suits have been filed against: a major 
clothing retailer in relation to its sustainable clothing collection; a 

“Data from the Sabin Center for 
Climate Change Law suggests 

that the United States alone 
accounts for more than half of 

all climate change litigation 
filed around the world.”

popular footwear brand in relation to the environmental impacts of its 
product and its animal welfare certification; a large retailer in relation 
to a sustainability certification on the packaging for its seafood 
products; chocolate manufacturers in relation to sustainability claims 
in light of alleged forced labour in the supply chain for cocoa; major 
airlines in relation to claims of carbon neutrality in light of the use of 
offsetting; and many more. Many of these suits have been tossed out 
at the motion to dismiss stage, but several courts have allowed such 
claims to proceed after a highly fact-specific analysis of the claims in 
question applying a ‘reasonable consumer’ standard.

State authorities have also been active in enforcing consumer 
protection statutes. From 2017 to 2018, California prosecutors entered 
into settlements totalling over US$3 million with several major US 
companies relating to packaging labelled as ’biodegradable’ or 
‘compostable’. The Connecticut Attorney General recently filed a 
greenwashing suit against a manufacturer of trash bags over the 
company’s recyclability claims. Cities and states like New York City 
and Vermont have also invoked consumer protection statutes against 
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First, it is the jurisdiction with the largest number of ESG lawsuits 
being filed, by far. Indeed, data from the Sabin Center for Climate 
Change Law suggests that the United States alone accounts for more 
than half of all climate change litigation filed around the world. Given 
the trends discussed above, it is likely that the United States will 
continue to be a hub for the filing of ESG litigation – and in particular, 
ESG class actions, given the active and experienced plaintiffs’ bar, and 
well-developed judicial mechanisms around such claims. 

Additionally, as claimants in various jurisdictions experiment with 
novel legal approaches in respect of greenwashing and ESG claims, 
we would expect to see new theories of liability and legal approaches 
being tested in the United States and potentially exported to other 
jurisdictions (and vice versa). We may also see new areas of focus 
crop up in future litigation, aimed at specific areas of ESG that are 
perceived as requiring public attention. 

Further, even as more new cases are filed, we would expect to see 
more existing cases reach the merits stage – whether we’re looking at 

major energy companies relating to allegedly deceptive marketing and 
lobbying for fossil fuel products. 

As noted above, the FTC is currently revising the Green Guides, which 
provide guidance on environmental marketing claims, and which 
have been incorporated into the laws of several states. The FTC also 
has the ability to accept non-judicial complaints from consumers (or 
NGOs representing consumers) under the Green Guides, and has 
recently accepted one such greenwashing complaint against a major 
energy company. As more regulatory clarity is provided as to the 
meaning of various ESG terms, we would expect to see an uptick in 
greenwashing suits and complaints being filed, but potentially fewer 
making it past a motion to dismiss. 

At the same time, several states are experimenting with anti-ESG 
approaches premised on consumer protection arguments. For 
example, Florida Governor Ron DeSantis announced in 2022 proposed 
legislation that would amend Florida’s Deceptive and Unfair Trade 
Practices statute to prohibit financial institutions from discriminating 
against customers based on ‘ESG social credit score metrics’, and 
several state AGs have launched an investigation into a major ratings 
agency and its subsidiary alleging violations of consumer protection 
laws in connection with an ESG risk rating product due to an alleged 
anti-Israel bias. As these investigations and legislative mechanisms 
progress, we would expect to see follow-on private litigation from 
consumers aligned with these states’ approaches, contrasting sharply 
with the trend of rising greenwashing litigation. 

6 What developments are there likely to be in ESG collective 
engagement and litigation in your jurisdiction in the next five 
years?

The United States is a particularly interesting jurisdiction with respect 
to ESG collective engagement and litigation for a number of reasons. 
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antitrust lens, we would expect to see heightened attention to such 
regulatory issues from investors and companies alike. 

consumer protection lawsuits challenging environmental marketing 
claims, or the wave of state- and municipal-led lawsuits against 
energy companies. Any judgments on the merits will then work as 
a feedback loop to incentivise further claims, including with a focus 
on high-emitting sectors. These disputes are also likely to generate 
spin-off disputes and arbitrations, including with respect to insurance 
coverage and indemnification for legal costs. 

We would also expect to see intensified regulatory and enforcement 
action from both federal and state regulators. In particular, we would 
expect to see the SEC’s Climate and ESG Task Force continuing to 
bring high-profile enforcement actions in respect of climate and 
ESG issues, and for the agency to press forward with its ambitious 
rule-making agenda on climate change, ESG investing and human 
capital disclosures – even in the face of stiff resistance from a variety 
of constituencies. Federal law enforcement agencies such as the SEC 
and the Department of Justice will likely continue to work with their 
counterpart agencies around the globe to bring multi-jurisdictional 
investigations. 

At the same time, the states experimenting with anti-ESG approaches 
will also likely seek to make progress with their investigations 
and legislative agendas. Against this politicised backdrop, we may 
likely see a variety of private claims being asserted by litigants with 
competing agendas, significantly complicating the ESG landscape for 
companies. 

ESG engagement strategies will also continue to develop, as investors 
focus on additional areas of interest including biodiversity disclosures 
in the wake of the 2022 UN Biodiversity Conference in Montreal 
(COP15). We would expect to see more shareholder proposals being 
filed on this and other important ESG issues (particularly climate 
change and human rights) each year, and fewer proposals being 
successfully excluded by companies. At the same time, given certain 
states’ focus on collective ESG engagement strategies from an Read more from this firm on Lexology
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The Inside Track

How has your work in relation to ESG, collective engagement 
and litigation developed over the past five years? 

While many of the ESG trends we’re discussing pre-dated even 
the coinage of the term ‘ESG’ in the market, the sheer number 
and range of claims being filed and issues being raised has 
increased significantly over the past five years. Many companies 
are waking up to the fact that issues that they may have thought 
of as part of ‘corporate social responsibility’ or public policy are 
now squarely in the wheelhouse of legal and compliance – and 
indeed, all business operations. It has been exciting to see this 
landscape develop and to help guide clients through the ever-
changing ecosystem of ESG regulations, claims and campaigns.

What was the most noteworthy ESG matter that you have 
worked on recently and what features were of key interest?

We advise a major multinational financial institution on a 
range of ESG issues, including tracking key ESG regulatory and 
litigation developments across a number of jurisdictions. It has 
been fascinating to see how trends in one jurisdiction then pop 
up in others, and specifically with respect to the United States, it 
has also been very interesting to see how the pro-ESG approach 
of the federal and certain state governments contrasts so 
sharply with the anti-ESG approach of other states.
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