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The future of class actions  
in the UK from a third party 
funder's perspective

5 June 2019, interviewers: Jeroen Bouma and Isabella Wijnberg

Steven Friel is a litigation funder with extensive experience in financing 

complex disputes, via litigants and their law firms, often with an 

international dimension. Prior to joining Woodsford, Steven was a partner 

in the London office of DAC Beachcroft, and later a partner in the London 

office of international law firm Brown Rudnick. He has represented clients 

across a broad range of commercial, industrial and governmental sectors, 

and has particular expertise in finance, insurance and technology 

disputes. Now, as Woodsford’s CEO, he ensures that the UK-based 

litigation funder is able to provide its clients with tailored solutions and 

quick funding decisions. The matters that Woodsford funds are situated 

not only in the UK, but across the world, including in the Netherlands, 

Germany, France, Switzerland, Sweden, Australia and the United States. 

So, when Steven indicated he was willing to participate, it did not take 

long before we were making our way by train, plane and underground  

to speak with him at Woodsford’s elegant London offices.

US philosophy changes the field of litigation

Our first question is about the future of class actions, which prompts Steven to reflect 
on the past and the present: “In the UK, up until around 20 years ago, any contingency 
fee arrangement was absolutely prohibited. With limited exceptions, litigation funding 

Claimants' Lawyer

“The first to see how the CAT deals with such an extreme example of opt-out. The second  
because it is an example of a consumer mass claim for a relatively modest damage sum 
per individual, which is going to create practical challenges for everyone involved. It will 
be interesting to see how the court and parties navigate these challenges.”  

 
The Volkswagen case is based on the allegation that Volkswagen intentionally 
programmed their diesel cars to limit emissions during laboratory tests.. As a 
result of this news, the price of Volkswagen stocks dropped dramatically. 
‘Dieselgate’ also involved brands other than Volkswagen and led worldwide to 
regulatory and criminal investigation actions, various class actions from both 
car owners and shareholders and a class settlement of USD 15.3 billion in the 
United States. In the UK, a GLO application against Volkswagen Group UK and 
others was filed on 28 October 2016 and entered on the Public List of Group 
Litigation Orders on 21 May 2018. It is known as the VW NOx Emissions Group 
Litigation. The coordination of the litigation seems challenging. 7 

Predictions for the future

James summarises his thoughts on the most relevant development for class actions in 
the future in two sentences: “I think ultimately, the UK class action regime requires 
legislative intervention to make it work. If that is not available, technology is our only 
hope.”  

7   See e.g. Viner and others v. VWUK and others [2018] EWHC 2006 (QB), Crossley v. VWUK and 
others [2018] EWHC 2308 (QB) https://www.lawgazette.co.uk/law/vw-wins-costs-order-
against-premature-group-litigation/5067425.article. 

https://www.lawgazette.co.uk/law/vw-wins-costs-order-against-premature-group-litigation/5067425.article
https://www.lawgazette.co.uk/law/vw-wins-costs-order-against-premature-group-litigation/5067425.article
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regarding non-US securities. Steven explains: “What  
I think will happen is that the Americans will start 
cases in the US relating to US securities where they 
observe corporate misconduct, and thereafter there 
will be related litigation elsewhere, including in the 
UK. It is possible that certain issuers will have one 
category of securities, for example ADRs, listed in the US, and another category of 
securities, for example shares, listed in London. This gives rise to the possibility that, 
following the commencement of price drop litigation in the US relating to the ADRs, 
there will be follow-on litigation in the UK relating to the shares, since shareholders 
would not be able to get compensation in the US.” He adds: “At the end of the day, big 
corporates will always want to do business in London, they will always want to list on 
the London Stock Exchange, and they will always need access to the London capital 
markets. As long as they do, they will have to resolve their disputes here.” 

Increase in CAT proceedings and securities litigation 

Securities litigation is one of the areas where Steven sees great potential when it comes 
to class actions. Another potential area for growth is the CAT regime, which is very new. 
It permits opt-out class actions for antitrust damages claims. “It is in fact the only 
proper class action we have in this country, because no other opt-out class action 
exists.” Steven expects a huge increase in CAT proceedings in the next ten years. Steven 
tells us that Woodsford is heavily invested in these two areas. They also see a lot of 
opportunities for investing in the near future. “I think we will go from a small number 
to dozens of cases soon,” Steven says. 

One of the cases Woodsford invested in was the Gutmann case brought before the CAT 
in February 2019. It concerns two joined collective proceedings in which a large number 
of London rail passengers seek damages from several railway companies, because the 
companies allegedly abused their dominant market position by charging the passengers  
twice for parts of their journey.2 Steven believes this is a perfect case for the CAT opt-

2   Case 1304/7/7/19 (Justin Gutmann v First MTR South Western Trains Limited and Another) and 
1305/7/7/19 (Justin Gutmann v London & South Eastern Railway Limited), see https://www.
catribunal.org.uk/cases.

Steven expects a huge 
increase in CAT proceedings 
in the next ten years. 
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simply did not exist. We have moved very rapidly into a situation where litigants have 
ready access to litigation funders and to law firms who take risks through contingency 
or conditional fee agreements. This rapid change was made possible in part by a new 
philosophy coming from the US, namely the idea that the private sector can enable 
access to justice and make a profit by funding litigation.” 

Steven believes these changes will not stop in the UK and will make their way to 
continental Europe, if this has not already taken place. “Five years ago, most continental 
Europeans that I spoke to had little understanding of litigation funding, and found it a 
very strange concept. Today that is no longer the case. Most continental law firms who 
have a cross-border practice, have at least one or two partners that know all about 
litigation funding.” These changes can also be observed in cartel damage cases in 
Germany and the Netherlands: “Much as they have done in other legal practice areas, 
including M&A and corporate finance, the US and UK law firms are importing their 
litigation funding philosophy into the jurisdictions they enter. The Netherlands in 
particular is ripe for significant investors in different types of litigation, both in  
the high value, low volume market and the low value, high volume market.” 

Litigation export and import

Steven thinks that although continental jurisdictions are becoming more and more 
familiar with collective actions, the decisive factor for a litigation funder in choosing 
the appropriate jurisdiction in large cross-border cases is still familiarity with the legal 
system and culture. To Woodsford, the UK and the US are the closest kin. Steven admits 
however that this is not necessarily the right dominant factor. The decisive factor 
should be which jurisdiction you are likely to get the highest return in, within a 
reasonable period of time and with the highest degree of certainty. 

Steven expects that the way in which UK group claims are structured and financed will 
be influenced by the US, especially when it comes to securities litigation. One of the 
reasons for this prediction is the Morrison case, 1 in which the US Supreme Court ruled 
that a securities class action cannot be brought by foreign claimants for misconduct 

1   Morrison v National Australia Bank Ltd., 561 U.S. 247 (2010).

https://www.catribunal.org.uk/cases
https://www.catribunal.org.uk/cases
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governments must stop creating barriers for new funders to enter the market. 
Anything else they do to force prices to change will have a counterproductive effect, 
especially then it comes to high value commercial issues. It will cause less competition 
rather than more, and thus create higher prices.” 

Defendants should settle earlier on

We wonder if the fact that a case is financed by a third party funder has an impact on 
the defendant’s position. “Yes,” Steven says firmly, “defendants should settle earlier on.” He 
explains why by telling us more about how Woodsford conducts its business. “Through 
the course of a year, we will meticulously assess 700 to 800 cases. We only invest in a 
very small number of those, usually less than 10%. As a result, once we have invested in 
a case, we feel very strongly about the merits. Generally that means that the defendants 
should settle, because it is a case in which they are going to lose.” That also means that 
defendant tactics, such as smoking out the claimant or telling the claimant they are 
getting bad advice from their lawyers, are ineffective. Steven has noticed that in the US 
and Australia, the defendants tend to settle once the proceedings get to a certain stage 
such as the certification of the class. “This makes sense. At that point, the defendants 
are, or should be aware of the fact they have a serious 
problem on their hands.” According to Steven, settling 
at that stage is not caused by the fact that discovery 
or jury trials come into sight. It all comes down to the 
fact that “claimants only worry about losing, whereas 
defendants worry about losing badly.” 

Landmark case

While the Gutmann case (mentioned above) is Woodsford’s most important UK class 
action, Steven has no difficulty choosing the Mastercard case (also mentioned above) as 
the one most likely to lead to important guidance on class actions in the UK generally. 
“This case will create guidance for future opt-out class actions, both for the CAT regime 
and for other regimes. But, with some self-interest I must say that the following cases 
such as our Gutmann case, are equally as important. This case is much more typical of 
what the CAT should be doing. Therefore, it is important not only how the CAT functions, 

“ Claimants only worry about 
losing, whereas defendants 
worry about losing badly.” 
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out regime, because without it, these consumers would not get any redress. “However, 
proceedings before the CAT are far from easy because its process still has teething 
difficulties. The needed guidance may come from the experience in the Mastercard case, 
which is the first CAT case to come this far.3 The case will be heard by the UK Supreme 
Court. Mastercard is quite an extraordinary case, very complicated from a legal 
perspective. As a consequence, any result will not be the perfect example of what will 
follow.” Jokingly Steven adds: “Since we are not funding it, I am happy that we can 
benefit from its findings for our own cases.”

Funding agreements, transparency and profit

One of the reasons why the Mastercard case is so interesting is because a redacted 
version of the funding agreement had to be submitted in court. We were wondering 
whether Steven expects this to become a trend in the UK. “For class actions, absolutely,” 
he answers, “and I think that is a good thing. Litigation funders are reputable 
businesses, providing access to justice. Transparency in collective redress is very 
important.” The only downside to this transparency concerns the defendants’ tactics to 
disrupt funding. “We have seen this behaviour already in the US. If defendants can’t 
beat the claim, they will try to beat the funder. These tactics do not work and only lead 
to a waste of time and higher costs.” However, Steven warns that these tactics have a 
chilling effect on the funding industry. They create barriers for new litigation funders. 
They also make it more difficult for funders to make a profit. Therefore, if jurisdictions 
are considering requiring claimants to provide confidential and sensitive information 
about the nature of their funding arrangements, mechanisms have to be put in place to 
protect funders and their clients from the negative consequences of that disclosure.

The current discussion on third party funding in the EU focused mainly on the amount 
of profit. Steven shares his view on this: “Once it is accepted that litigation is not 
financed by public means and that private funding is required, it is for the private sector 
to determine the price. That is allowed for every other economic activity in the private 
sector. More market competition means lower prices. Therefore, regulators and 

3   Walter Hugh Merricks CBE v Mastercard incorporated and others [2017] CAT 16; Merricks v 
Mastercard [2019] EWCA Civ 674. See interview Mark (UK) for more details.
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but also society, the press, the legal community and consumers react to it. If you don’t 
get it right from the outset, being the first two or three cases, the opportunity for 
collective redress could be ruined. Judges and policy makers are acutely aware of that.”

Predictions for the future

Our last question is a bit harder. When we ask Steven what, in one sentence, will be the 
most important development in class actions, he needs a bit more than one: “Litigation 
is expensive, particularly in England. If mass claims are not resolved expediently, it is 
even more expensive if not impossible without litigation funding. We need collective 
redress to be developed in a way that litigation funding can work, because of a lack of 
public means. Litigation funding is an inherently sensible product: it removes the risk 
from people who cannot bear it, and it forces corporate defendants to behave well,  
or better at least.”  
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