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Steven Friel, CEO Woodsford

Welcome to the first edition of Woodsford Engage’s quarterly newsletter
aimed at stewardship and legal professionals within institutional investors.

Woodsford Group is a global leader in collective redress. Our clients are
investors or consumers who have suffered financial loss following breakdowns
in corporate governance, and other ESG failures, at major companies.

Woodsford Group’s investor engagement business, Woodsford Engage, focuses
on identifying catastrophic breakdowns in corporate governance at public
equity companies and bringing them to the attention of institutional investors.
We help investors understand the loss they have suffered and organise them
into groups for the purpose of collective and escalated engagement with the
investee company in the pursuit of accountability and compensation. Our
clients include most of the top 100 global asset managers by AUM.

It is sometimes the case that we can assist investors in reaching an amicable
resolution with their investee companies without need for litigation. However, if
litigation is required, we assist our clients in that process, with litigation funding
and other financial solutions available from our litigation funding business.

In this edition of Engage Quarterly, we hear from: my Woodsford colleague
David Haughan, an English solicitor, on the UK FCA's consultation paper on
protected forward-looking statements; Dutch lawyers Lilian Meinen of the
law firm Birkway and Bram Berends of Woodsford on the Sustainability Due
Diligence Directive; and Ben Scott of the think-tank Carbon Tracker on the
importance of accurate reporting to reduce emissions from the automotive
sector. All thought-provoking topics; | hope you enjoy!

If you would like further information or would like to contribute to Engage Quarterly contact mmodha@woodsford.com

FCA to publish key consultation
paper affecting UK securities

litigation in summer 2024 e

The United Kingdom'’s Financial Conduct Authority (“FCA”) is due to publish
a consultation paper in summer 2024 regarding its proposal to introduce a

concept of “protected forward-looking statements” (“PFLS”) into the

prospectus regime.

This proposal would raise the liability
threshold for bringing a claim
against an issuer when certain types
of forward-looking statements are
incorrect, making it more difficult

for shareholders to hold issuers to
account for those misstatements.

In particular, any investor seeking

to bring a claim against an issuer in
respect of a misleading PFLS would
need to establish that the issuer was
“reckless” rather than “negligent” in
making the misleading statement. As
well as impacting investors' rights to
bring claims against issuers for
misleading the market, this change
in law has the potential to undermine
the reliability of certain types of
information in prospectuses.

The FCA has previously published an
“engagement paper” on this topic, to
which Woodsford Engage submitted
a response in September 2023 (see
here).

The FCA's Engagement Paper

In its engagement paper, the FCA
stated that its intention was to
encourage companies to include

forward-looking statements in

prospectuses by reducing the liability

risk. In principle, according to the FCA,

this may serve two objectives:

® consolidating more information
into the prospectus, reducing risks
of selective disclosure via other
channels that have no clear liability
attached to them (and that not all
investors will receive); and
providing more useful information
by encouraging issuers to include
forward-looking statements that
may be informative to investors' or
market analysts’ valuation models..

The FCA's engagement paper sought
comments and suggestions on the
possible definition of PFLS, as well

as how PFLS should be presented in a
prospectus.

Woodsford’s Response to the
Engagement Paper

Woodsford Engage responded to
the FCA's engagement paper with a
pro-investor position.

We informed the FCA that, while we
would welcome changes to the
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prospectus regime that encourage
(or require) listed companies to make
more informative forward-looking

statements in their prospectuses,

we are opposed to any changes that
would make it more difficult to hold
issuers to account for any misleading
statements. In particular, we are not
satisfied that there is sufficient
evidence that a material volume of
issuers are deterred from making
forward-looking statements by
concerns about liability. Further, we
are not satisfied that such concerns
(to the extent they exist) are sufficient
to justify a reduction in the standards
expected of issuers when making
forward-looking statements. The
FCA's objective to encourage issuers

to publish more forward-looking
information should not come at the
cost of that information’s reliability.

Subject to the above points,

Woodsford Engage submitted to the

FCA that:

® any new protections for issuers
should be restricted to narrowly
defined categories of
forward-looking statement;

® these categories should not
include any statements that are
already commonly made by
issuers (whether as a matter of
general practice or because the
statements are mandatory); and

® these categories should not include
any short or medium-term

commitments to sustainability

or other ESG objectives, as it is
particularly important for the
investor community to be able to
hold companies to account when
they do not deliver on such

commitments.

As regards the presentation of PFLS
in a prospectus, Woodsford Engage’s
submission was that any purported
PFLS should be accompanied by a
disclaimer that (i) warns investors
about the inherent uncertainty as to
whether the PFLS will prove to be
accurate and (ii) states explicitly that
a different liability standard applies
to PFLS. Woodsford Engage also
commented that this text should
clarify that it will ultimately be for
the courts to determine (i) whether a
statement is a PFLS and, accordingly,
(ii) what liability standard applies to
any given statement.

Summary of Feedback to
Engagement Paper

The FCA has published a summary

of the feedback to its engagement
paper on its website. It notes that,
while some respondents favoured

a narrow prescriptive definition of
PFLS (including Woodsford Engage),
most respondents expressed a
preference for a more expansive
approach. In particular, two trade
associations argued that all
forward-looking statements should
be categorised as PFLS. This would
effectively increase the scope for listed
companies to make misleading
statements to the market regarding
their future plans, as they would be
protected from liability unless it could
be established that the misstatements
were made recklessly (as opposed to
the current standard of liability, which
is negligence).

Upcoming Consultation Paper

The FCA's website states that it is
currently considering the points
raised in response to the engagement
paper and developing consultation
proposals, with a view to publishing a
consultation paper in summer 2024.

Following the publication of this
consultation paper, all interested
parties will be invited to make further
submissions to the FCA. Woodsford
will be responding to this consultation.
If you would like to discuss our
position with us or make a joint
submission, please contact the

author, David Haughan at
dhaughan@woodsford.com.
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Decarbonising Portfolios:

The Importance of Accurate

Reporting to Reduce Emissions 75"
from the Automotive Sector

Investments in major automakers are often more carbon intensive than those

in oil and gas companies, according to the recently co-authored study from

Carbon Tracker and Nomisma, ‘Oil Companies in Disguise’.

Car companies are amongst the
highest GHG (Greenhouse Gas)
emitters in the world. If Toyota Motor
Corporation were a country, its GHG
emissions would surpass that of the
UK, France, and Italy. There is an
industrywide ‘carbon gap’ between
automakers’ real annual carbon
emissions and what they are publicly
reporting, which can be traced mostly
to underestimates of vehicle lifetime
use (Scope 3 Category 11 emissions).

This year, the European Union is set
to begin phasing in rules requiring all
large companies with significant
operations in Europe to report their
GHG emissions regardless of where
they are based. In anticipation of this,
many large automakers have been
voluntarily reporting emissions from
their own operations, as well as those
related to their suppliers and users
of their vehicles, in their annual
corporate sustainability reports.

The methodology for calculating
emissions varies by automaker, but

a key part of the calculation is vehicle

lifetime mileage. But as the EU, and
to a lesser extent the US, crack down
on corporate emissions reporting,
investor attention will begin to

focus more on whether automakers’
voluntary corporate data reporting
practices are robust enough to
position them to meet the new
requirements.

The good news is that some
automakers have improved the
accuracy of their emissions
reporting over the last year. For
example, Toyota has increased its
self-reported carbon dioxide emissions
by 45% using a more accurate
methodology. In particular, the
company has started employing
lifetime use estimates for its vehicles
that better match what it tells
customers. However, the sharp
upward revision implies that the
company’s previous sustainability
reports used wildly wrong carbon
data, but this still marks a step in the
right direction. If financial losses can
be proven to have resulted from

emissions misreporting, there is a risk

that investors could sue for damages.

i

This year, the European Union
is set to begin phasing in rules
requiring all large companies
with significant operations in
Europe to report their GHG
emissions regardless of where
they are based.
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Investors are becoming increasingly
sustainability-focused, and, in the EU
at least, are now subject to mandatory
reporting of the carbon intensity of
the companies they invest in. Under
this pressure, there are of course
incentives for carbon-intensive
companies such as carmakers to
lowball their emissions reporting to
flatter their image with investors
and the public.

Regulators should consider
demanding that automakers have
their emissions independently

verified by an outside organization,
and that they calculate emissions

using a single, robust industry
standard. Inaccurate emissions
reporting by any vehicle manufacturer
is @ matter of concern for
environmentally focused investors
looking to decarbonize their portfolios
in real terms.

To win back environmentally
conscious stakeholders, an
accelerated shift to fully electric
powertrains remains one of the best
ways for an automaker to show it is
reducing emissions. This can then
negate the need for tailpipe
emissions testing as the use-phase
Scope 3 emissions will be zero.

As long as an automakers' product
strategy remains linked to internal
combustion engines and hybrids,
fears of further inaccurate emissions
reporting from these manufacturers
will remain.

Written by Ben Scott who is Head
of Automotive at Carbon Tracker, a

not-for-profit think-tank researching
the impact of climate change on
financial markets.

Email: bscott@carbontracker.org
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CS3D: EU due diligence
rules finally made it
across the finish line

CS3D

The Sustainability Due Diligence
Directive (CS3D) has finally made it
across the finish line after years of
discussion. CS3D, which will impose
mandatory supply chain due diligence
requirements on companies to
identify and address sustainability
risk in their operations and supply
chains, was formally adopted by the
Council of the European Union on
24 March 2024.

After the Corporate Sustainability
Reporting Directive (CSRD) and the
first set of European Sustainability
Reporting Standards (ESRS), the
CS3D is the third new piece of
legislation that aims to contribute
to sustainability and corporate
accountability within the EU.

Lilian Meinen Bram Berends
(Birkway) (Woodsford)

(v

Obligations
The key obligations for companies falling
within the scope of CS3D include to:

Integrate extensive due diligence
policies;

Conduct due diligence to identify
and assess actual and potential
adverse human rights and
environmental impacts arising
from their own operations and
those of their subsidiaries and
business partners (up- and
downstream);

Take appropriate measures to
prevent, mitigate and end such
adverse impacts;

Remediate adverse impacts that
have been (jointly) caused by the
company; and

Terminate relationships with
business partners where potential

or actual adverse impact is severe
and prevention and mitigation
measures have failed.

Companies in scope also need to
adopt and implement a transition
plan for climate change mitigation
that aims to ensure, through best
efforts, that the company's business
model and strategy are compatible
with the transition to a sustainable
economy and with limiting global
warming to 1.5°C in line with the
Paris Agreement.

Companies will receive further
detailed information from Member
States on their due diligence
obligations when the CS3D has been
transposed into domestic law. If they
fail to comply with obligations that
follow from the CS3D, a supervisory
authority designated by the Member
State may impose sanctions. These
will include ‘naming and shaming’
and fines up to 5% of a company's
global net turnover. Companies will
be liable for damages caused by
breaches of their due diligence
obligations and will have to fully
compensate victims.

Scope

The scope of the CS3D has been
subject of intense debate and
lobbying up until the final moments,
resulting in a reduction of 30% of the
parties initially in scope.

The updated CS3D applies to:

® Companies based in the EU with
at least 1,000 employees and a
worldwide net turnover of at
least EUR 450 million in the
last financial year.

® Companies based outside the EU
with at least 1,000 employees and
at least EUR 450 million in net
turnover obtained within the EU
in the last financial year.
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The updated CS3D is expected
to affect over 5,000 EU
companies and thousands

more non-EU companies. ’ ’

As an anti-circumvention measure,
the CS3D also applies to (i) the
ultimate parent company of a group
that meets the above thresholds, and
(ii) franchisees that earn more than
EUR 22.5 million in royalties and are
the ultimate parent company of a
group that has a worldwide net
turnover of EUR 80 million.

It is important to note that the
financial services industry has
currently been carved out from some
of the due diligence obligations. EU
and non-EU financial institutions
(including banks, insurers, institutional
investors and asset managers) that fall
within the scope of the CS3D will not

be required to conduct due diligence




on the downstream elements of their

value chain. Also, the CS3D does not
apply to pension funds operating
social security systems.

The updated CS3D is expected to
affect over 5,000 EU companies and

thousands more non-EU companies.

Indirectly, the CS3D will also affect
a large number of SME's, as
companies that are in scope of the
CS3D will have to engage with their
suppliers to ensure they can fulfill
their obligations under the CS3D.

Implications for (institutional)
investors

Given the scope outlined above,
(parts of) the CS3D will also apply to
a number of institutional investors.
This means that these investors
should start preparing for the CS3D
to enter into force, for example by
establishing what specific (due
diligence) obligations will apply to
them after 2027 and what needs to
be done to comply with the
requirement to develop climate
transition plans.

In addition, the implementation of
new environmental and human
rights due diligence procedures
across various value chains will
likely impact the quantity and detail
of information that investors receive
from their investee companies.
Investors might start receiving

potential fines for the investee
company). Investors need to have
the right procedures in place to
ensure that data they receive can
actually be used for monitoring their
portfolio companies in an efficient

and effective way.

In other news...

Woodsford is proud to be a sponsor
of the International Corporate
Governance Network’s (ICGN's) 2024
Annual Conference being held in
London at the Royal Lancaster Hotel
on 15,16 and 17 July 2024. Leading
expert speakers will provide attendees,
comprising over 400 governance
professionals, with key insights into
best practice and highlight future
priorities for companies, investors
and stakeholders.

Established in 1995 and led by
investors responsible for assets under
management of around US$77 trillion,
ICGN advances the highest standards
of corporate governance and investor
stewardship worldwide in pursuit of
long-term value creation, contributing
to sustainable economies, societies,
and the environment.

Future editions

If you or your colleagues would like
to contribute to future editions of
Engage Quarterly covering all
things escalated engagement and
stewardship, then get in touch
with Mitesh Modha by email at

ICGN 2024 Annual Conference,

London

15- 17 July 2024

Woodsford is an active member of
the ICGN. Our CEO Steven Friel is a
member of the ICGN Global
Stewardship Committee.

If you plan on attending, we look
forward to seeing you there! If you
haven't purchased your tickets yet
there's still time to do so here.

Contributions from institutional
investors, professional advisors and
academics would be particularly
welcome. Similarly, should any
colleagues wish to be added to our
distribution list then let us know.

information they have never received mmodha@woodsford.com.

before, and will have to consider how
they want to handle this new flow of

information and potentially newly
identified risks (including the risk of

10 n


https://www.icgn.org/icgn-2024-annual-conference-london
mailto:mmodha%40woodsford.com?subject=

& OODSFORD

&

1558
nsb

Street

ury

Sl

3SR
N \j\-‘

"WCIB



http:// www.woodsford.com

