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Panoramic Next: ESG Engagement & Litigation explores the fast-changing landscape
surrounding corporate environmental, social and governance (ESG) obligations and risks,
and the means through which stakeholders hold corporates to account for them. A global
panel of experts analyse key recent trends and developments, with practical takeaways for
companies, shareholders and consumers alike.
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Global overview

Steven Friel
Woodsford

Steven Friel is a leader in the law and business of ESG. He is particularly expert in helping
to organise large groups of shareholders, bondholders and other stakeholders to respond
to catastrophic breakdowns in ESG at publicly listed companies.

Steven has repeatedly been ranked by independent legal directories. Chambers and
Partners notes: ‘Steven deploys strong problem-solving abilities with the finesse only
available to people of unusually high intelligence ... praised for his hands-on approach and
ability to work constructively on even the biggest and most complicated matters ... He has
a razor-sharp legal mind, is intellectually curious, and has strong business sense.’ He is a
member of the Global Stewardship Committee of the International Corporate Governance
Network and sits on the advisory board at the Centre for Sustainable Governance and Law
in the Built Environment at University College London.

This is the third annual edition of this helpful guide to ESG engagement and litigation.

ESG is an acronym for the wide range of environmental, social and corporate governance
standards that companies now increasingly say that they comply with, or which they are
otherwise legally required to comply with. Companies make ESG promises and otherwise
have ESG obligations to a variety of stakeholders, including their investors, their customers,
their regulators and the wider community in which they operate.

Banks promise their regulators (and their investors) that they don’t engage in money
laundering or terrorist financing. Fashion brands promise their customers (and, again, their
investors) that their supply chains use sustainable materials and a properly paid workforce.
Technology brands promise all of us that the prices we pay for their ubiquitous products are
fair and competitive and that they respect the intellectual property rights of the (typically
smaller) businesses they engage with.

Investors increasingly consider ESG factors when making investment, divestment and
stewardship decisions. Consumers increasingly consider ESG factors when deciding which
products to buy.

When a company fails to comply with its ESG obligations and causes loss or damage to
one or more categories of its stakeholders, those wronged stakeholders — the shareholders
who invested based on promises that turned out to be untrue, or the customers who have
been ripped off — could potentially engage with the company on an escalated and often
collective basis, up to and including litigation. They will have a good legal case, and they
will almost always have at least two key motivations to litigate.

First, to seek compensation.

Second, to hold the wrongdoers to account.
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But how do they engage? Which laws and regulations assist them? Which public bodies
are relevant?

This publication sets out to answer these questions. It includes contributions from a number
of different professionals who are experts in their respective jurisdictions on the question
of how stakeholders can engage with major corporates on ESG issues.

The position in Australia has been explained by class action lawyers Joel Phibbs and Ellen
Roberts from the law firm Phi Finney McDonald. Australia has increasingly become one of
the most progressive international jurisdictions on ESG issues. Joel and Ellen update us
on some recent developments, including proposed reforms to the Environment Protection
and Biodiversity Conservation Act (1999), which would establish Australia’s first national
environment protection agency and introduce new enforcement powers; and a new law
that enshrines the ‘right to disconnect’, protecting employees who refuse to monitor, read
or respond to contact from their workplace outside their working hours. Separately, the
Australian federal government has announced draft bills that include stronger enforcement
and penalty provisions aimed at preventing, detecting and disrupting scams and crimes
in relation to banks, telecommunication companies and tech giants, including significantly
expanding the role of the Australian Financial Complaints Authority.

The chapter on Austria is a new addition to this year’'s publication. Bettina Knoetzl
and Ferdinand Urban from KNOETZL, Austria’s first large-scale disputes resolution
powerhouse, describe Austria’s first step towards enshrining ESG aspects into Austrian
national law by adopting the Sustainability and Diversity Improvement Act while
implementing the EU Non-Financial Reporting Directive. Other relevant Austrian legislation
includes the Climate Protection Act (which fixes maximum greenhouse gas emission levels
for certain sectors in Austria), the Waste Management Act, the Federal Clean Air Act and
the Water Act, which stipulate specific obligations for individual companies and provide for
administrative penalties in the case of non-compliance.

Together with my colleague Mitesh Modha, | drafted the chapter that described the position
in England & Wales. Greenwashing continues to be an issue. In March 2024, the UK
Competition and Markets Authority accepted undertakings from three fashion brands (Asos,
Boohoo and George at Asda) which committed to being accurate and clear when displaying,
describing, and promoting their green credentials. And institutional investors continue to use
sections 90 and 90A of the UK Financial Services and Markets Authority 2000 as a tool of
escalated and collective engagement, with ongoing actions involving Standard Chartered
(breach of Iranian sanctions), Reckitt Benckiser (illegal ‘product hopping’ scheme) and
Glencore (bribery and corruption on a global scale).

The position in Switzerland has been explained by renowned environmental lawyer Isabelle
Romy and her colleagues Ines Pdschel and Denise Wohlwend from Kellerhals Carrard
Zurich. Their firm launched a new sustainability and ESG desk in July 2022, putting them
in a good position to discuss the various environmental, labour, anti-corruption and other
laws that form part of the Swiss position on ESG. Of particular note, they provide an update
in the Grand Chamber ruling of the European Court of Human Rights in the case Verein
KlimaSeniorinnen Schweiz and Others v Switzerland. This landmark case has received
worldwide attention as the ECHR ruled for the first time that the European Human Rights
Convention encompasses a right to effective protection by the state authorities from the
serious adverse effects of climate change.
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The position in the United Arab Emirates has been explained by Mohammed R Alsuwaidi
and Suneer Kumar, both at Alsuwaidi & Company. Mr Alsuwaidi served as the head of legal
at Emirates General Petroleum Corporation before founding Alsuwaidi & Company in 1997.

The US chapter has been drafted by Elizabeth Raulston, a senior associate, and Nirajé
Medley-Bacon at the international law firm Linklaters LLP. ESG remains a political hot topic
in the US. The Biden-Harris administration and Democrat-led state administrations have
generally pushed the ESG agenda, with the Republican Party, at both the federal and state
levels, generally pushing back. At the time of writing, the outcome of the 2024 election is
unknown. It will undoubtedly have a huge impact, in the US and beyond, on ESG issues.
Other developments of note in the US include Oklahoma’s anti-ESG Energy Discrimination
Act of 2022, which prohibits the state’s public retirement plans from investing in companies
that allegedly boycott fossil fuel producers, being permanently enjoined by an Oklahoma
state courtin July 2024, and the Loper Bright Enterprises et al v Raimundo decision of the US
Supreme Court, which is likely to significantly reduce the authority of federal agencies such
as the US Environmental Protection Agency and the Securities and Exchange Commission.

While every jurisdiction is different, with its own rules and sometimes idiosyncratic
procedures, there are a number of universal themes that we can see across all of the
jurisdictions.

First, there is a general consensus on the types of issues covered by ESG.
The ‘E’ covers protection of biodiversity and the natural environment, clean energy,
greenhouse gas emissions and carbon emissions. The ‘S’ covers modern slavery,
social justice and inclusion, anti-discrimination and privacy, fair pay, minimum safety
and other employment-related standards, rights to union representation and collective
bargaining. The ‘G’ covers corporate governance standards and the integrity of financial
and other markets, compliance and anti-fraud measures, anti-money laundering and
counter-terrorism financing.

Second, we can see that, both within each jurisdiction and internationally, there is no single
source of ESG law and regulation, and there is no single enforcer or method of enforcement.
Rather, we see a fragmented patchwork of laws, regulations and authorities.

Third, it is clear that international efforts are important in driving national practices. We
see, for example, the importance of the International Financial Reporting Standards, the
Task Force on Climate Related Financial Disclosures and the international Taskforce on
Nature-related Financial Disclosures.

Fourth, greenwashing is a significant issue. If companies claim to be environmentally
friendly, they should be held to their promises and should not be allowed to get
away with unsubstantiated marketing hype. Just as greenwashing is about E-related
misrepresentations, bluewashing is about S-related misrepresentations, and this is another
area covered in this publication.

Fifth, there is a close connection between ESG engagement and litigation, including
class actions. Most engagement between companies and stakeholders will be consensual
and non-contentious. However, there will be occasions when escalated and collective
engagement, up to and including litigation, is a necessary and reasonable response to
ESG breakdowns.

Finally, the political dimension of ESG inevitably has an effect on the legal position.
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Itis clear that ESG issues are front of mind for many stakeholders, particularly the investors
in major companies and the consumers who buy and use the products of these companies.
ESG law and regulation is a hot topic, and the methods by which stakeholders engage,
particularly in the face of ESG breakdowns, is a significant growth area for lawyers and
other professionals.

The contributors to this publication are all experts in ESG issues in their respective
jurisdictions. | am grateful to them for their excellent work.

(Y OODSFORD

Steven Friel sfriel@woodsford.com

Woodsford

Read more from this firm on Lexology
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Australia

Ellen Roberts, Joel Phibbs
Phi Finney McDonald

Summary

PROFILES

About

Q&A

Which companies have ESG obligations in your jurisdiction, and to whom do they owe
these obligations? What is the source and nature of these obligations?

Which regulators and other public bodies in your jurisdiction take an interest in ESG and
related collective engagement and litigation? What is the extent of their involvement in
ESG issues?

How do minority shareholders engage with public companies to ensure that they comply
with their ESG obligations?

When significant breakdowns in ESG cause loss to a company'’s investors, what regulatory,
litigation and other mechanisms are available to the investors to hold the company to
account?

When significant breakdowns in ESG cause loss to a company’s customers, what
regulatory, litigation and other mechanisms are available to the customers to hold the
company to account?

What developments are there likely to be in ESG collective engagement and litigation in
your jurisdiction in the next five years?

THE INSIDE TRACK

How has your work in relation to ESG, collective engagement and litigation developed over
the past five years?

What was the most noteworthy ESG matter that you have worked on recently and what
features were of key interest?
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Profiles

ABOUT

Joel Phibbs is a principal lawyer in Phi Finney McDonald’s Melbourne office. He leads a
high-performing team in major class actions against large corporations and has primary
carriage of claims against Apple, Google and Westpac. Joel has a strong depth of
experience across complex litigation, regulatory compliance and risk management having
also worked in house in senior roles at major financial institutions and global mining
companies grappling with ESG and other regulatory challenges. He is dedicated to helping
plaintiffs and group members hold defendants accountable when they fall short of expected
standards. Additionally, Joel aims to influence potential defendants to prioritise compliance,
transparency and awareness of the long-term importance of ESG risks.

Ellen Roberts is a lawyer in Phi Finney McDonald’s Melbourne office who has a strong
interest in achieving public interest outcomes through creative legal problem-solving. She
has experience in shareholder, consumer-protection and housing rights class actions.

Q&A

WHICH COMPANIES HAVE ESG OBLIGATIONS IN YOUR JURISDICTION, AND TO WHOM
DO THEY OWE THESE OBLIGATIONS? WHAT IS THE SOURCE AND NATURE OF THESE
OBLIGATIONS?

All companies in Australia are subject to ESG obligations of some kind. These obligations
are contained in a variety of Commonwealth and State laws covering everything from
corporate governance to environmental management and anti-discrimination and privacy.
A company’s exposure to ESG-related risk, including the risks inherent in non-compliance
with ESG-related obligations, will vary depending on the type of company, the nature
of its activities, and the jurisdictions in which it operates. Each company, and ultimately
the company’s board, is responsible for keeping track of, and ensuring compliance with,
its ESG obligations. Obligations may be owed generally, to a specific group of people,
or to the company itself, and they may be enforced by regulators or by third parties
(eg, shareholders or consumers). Some examples of ESG-related obligations in Australia
include the following.

Environment

Environmental approvals and licensing, as well as regulations around contamination
and waste disposal, are governed by both Commonwealth and state laws and backed
by enforcement agencies with significant powers. The Commonwealth legal regime is
oriented around protection of biodiversity and the natural environment, and primarily
operates to require proponents to seek approval for actions that may have significant
impacts on matters of national environmental significance. The Commonwealth Clean
Energy Regulator administers the Safeguard Mechanism, which seeks to regulate the
greenhouse gas emissions (GHG) of Australia’s largest companies. The Commonwealth
government has recently legislated a stronger carbon emissions target, which is leading
to further environmental initiatives that go beyond the Safeguard Mechanism to achieve

ESG Engagement & Litigation 2025 | Australia Explore on Lexology [


https://www.lexology.com/gtdt/tool/workareas/report/esg-engagement-and-litigation/chapter/australia?utm_source=GTDTINTELLIGENCE&utm_medium=pdf&utm_campaign=ESG+Engagement+%26+Litigation+2025

$28 RETURN TO CONTENTS RETURN TO SUMMARY

more ambitious GHG reduction goals. At the time of writing the Senate is considering
proposed reforms to the Environment Protection and Biodiversity Conservation Act (1999).
It has passed the Lower House without amendment and if passed into law, the reforms
will establish Australia’s first national environment protection authority, called Environment
Protection Australia, introduce new compliance and enforcement powers and institute an
agency called Environment Information Australia to manage environmental data.

Social

One important legislative ESG development in recent years has been the introduction of
comprehensive reporting requirements related to modern slavery. The Modern Slavery Act
2018 (Cth) imposes wage slavery and supply chain disclosure obligations on high-revenue
entities. This involves companies disclosing the modern slavery risks in their supply chains
and the measures taken to monitor and mitigate those risks. In today’s climate, investors
and regulators are likely to heavily scrutinise modern slavery reporting, so strict compliance
is necessary to reduce exposure to regulatory and litigation risks. While there is no
overarching human rights act in Australia, there are federal and state laws that promote
social justice and inclusion, including anti-discrimination and privacy legislation with which
companies must comply. Customary land rights of First Nations people are governed by
the Commonwealth Native Tittle Act 1993, while cultural rights are protected to varying
degrees by state legislation. Industrial relations and employment rights are regulated at
the federal level, with industry-based awards establishing minimum standards over and
above a minimum wage, as well as rights to union representation and collective bargaining.
Model Work Health and Safety laws regulate the management of ‘psychosocial’ risks in the
workplace such as bullying, isolation and poor support. A new law came into effect in August
2024 enshrining the ‘right to disconnect’, which protects employees who refuse to monitor,
read or respond to contact from their workplace outside their working hours. Another
recent development is the Workplace Gender Equality Agency’s mandate on private sector
employers to publicly report gender pay gap data. The release of this data in March 2024
received significant media attention, highlighting the reputational risks for employers who
fail to take steps to reduce the pay gaps identified as existing in their workforce.

Governance

Australia has a particularly strong corporate governance framework that is based in federal
legislation and enforced by Commonwealth government regulators. Federal regulators
have traditionally focused on upholding corporate governance standards and the integrity
of Australia’s financial market by targeting non-compliance and fraud. In recent years,
particular focus has been placed on AUSTRAC's high-profile enforcement of Anti-Money
Laundering and Counter-Terrorism Financing (AML/CTF) legislation. Most recently,
the federal government introduced the Anti-Money Laundering and Counter-Terrorism
Financing Amendment Bill 2024, which introduces reforms to the AML/CTF regime. This
long-awaited legislative amendment will expand the regime to address vulnerabilities
within ‘tranche-two’ entities, or ‘gatekeeper professions’, including lawyers, accountants,
real estate professionals and dealers in precious stones and metals. This will also bring
Australia into line with international standards set by the Financial Action Task Force,
which requires regulation of ‘tranche-two entities’. This year, the Australian government
has also effected legislative changes to combat foreign bribery. Corporations that fail to
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prevent foreign bribery now face severe penalties. Companies are directly liable for the
foreign bribery activities of their employees, external contractors, agents and subsidiaries,
unless they can demonstrate that there were adequate procedures in place. Changes to
the foreign bribery and corruption legislation reflect some of the recommendations of the
Australian Law Reform Commission’s (ALRC) review of corporate criminal responsibility
published in 2020. The ALRC recommended expanding the type of criminal conduct that
can be attributed to a corporation, such as conduct engaged in by a third-party at the
direction of the corporation.

WHICH REGULATORS AND OTHER PUBLIC BODIES IN YOUR JURISDICTION TAKE AN
INTEREST IN ESG AND RELATED COLLECTIVE ENGAGEMENT AND LITIGATION? WHAT
IS THE EXTENT OF THEIR INVOLVEMENT IN ESG ISSUES?

Australian financial regulators such as the Australian Securities and Investments
Commission (ASIC) and the Australian Prudential Regulatory Authority (APRA), as well
as standards-setting bodies such as the Australian Securities Exchange (ASX) Corporate
Governance Council and the Australian Accounting Standards Board (AASB) have
recently developed an increasing focus on the identification, assessment, and reporting
of ESG-related risks.

This is particularly prevalent in relation to climate change. In comprehensive service
provider management policy 229 (CPS 229) APRA provides guidance to banks, insurers,
and superannuation trustees on climate-related financial risk management emphasising
that it's prudent practice to ‘understand and regularly assess the financial risks arising
from climate change’. New Commonwealth legislation mandates sustainability reporting in
Australia from 1 January 2025. This will require designated entities to give sustainability
and climate disclosures in their annual reports. The mandatory sustainability reporting will
be subject to the existing liability framework under the Corporations Act 2002 (Cth) and
Australian Securities and Investments Commission Act 2001 (Cth) including: director’s
duties, misleading and deceptive conduct provisions, and general disclosure obligations.
ASIC has stated that it will take a pragmatic approach to the supervision and enforcement of
the regime, and will develop and issue guidance to help entities meet their new obligations.

The AASB, along with the Auditing and Assurance Standards Board also provides clear
and material guidance on reporting on sustainability and climate risk. The accounting
boards jointly explain that climate risks may be material to financial statements and
may constitute an impairment on non-financial assets. In addition to local guidance, the
International Financial Reporting Standards require companies to consider climate risks
that are material to financial statements. There are also several non-binding international
disclosure regimes that guide corporates in assessing and disclosing sustainability risks.
The most prominent of these is the international Taskforce on Climate-related Financial
Disclosures (TCFD), an initiative launched in 2015 to encourage consistent climate risk
disclosures among companies, banks, and investors. APRA, ASIC and the ASX Corporate
Governance Council endorse the TCFD recommendations and regulators are seeking
to ensure these ‘best practice’ climate disclosure frameworks become industry standard.
We note that in recent years there has been an increase in climate litigation pursued
against Australian governments, which will have implications for the regulatory landscape.
By way of example, a current class action, being run by Phi Finney McDonald, against
the Commonwealth government alleges breach of a novel duty of care to Torres Strait

ESG Engagement & Litigation 2025 | Australia Explore on Lexology [


https://www.lexology.com/gtdt/tool/workareas/report/esg-engagement-and-litigation/chapter/australia?utm_source=GTDTINTELLIGENCE&utm_medium=pdf&utm_campaign=ESG+Engagement+%26+Litigation+2025

$28 RETURN TO CONTENTS RETURN TO SUMMARY

Islanders to take reasonable steps to protect them, their culture and their environment
from harms caused by climate change (Pabai Pabai & Anor v Commonwealth of Australia
(VID622/2021)). If the novel duty of care is accepted by the Court, the Commonwealth
government will be compelled to make the necessary climate regulatory and enforcement
reforms to fulfil the legal obligation. This would have further implications for the private
sector.

While much of the focus in recent years has been on climate disclosures, there is an
emerging effort to ensure that corporates are also assessing and disclosing non-climate
related environmental and social risks. For example, the Taskforce on Nature-related
Financial Disclosures (TNFD) will publish its inaugural disclosure framework in 2023.
Like the TCFD, the TNFD will provide a voluntary disclosure framework for companies
to assess and monitor the impact of their activities on natural capital and biodiversity
loss. While natural capital loss has received less attention than climate change in recent
years, several large Australian corporates are already adapting their practice to align
with the coming framework. Outside of environmental concerns, companies are also
feeling greater pressure by shareholders and customers to properly engage with First
Nations communities impacted by a company’s activities. In the finance sector, industry
best practice is outlined in the Equator Principles, which provides a robust framework for
ensuring compliance with human rights standards, including encouraging companies to
seek Free, Prior, and Informed Consent from impacted First Nations people.

Regulators have also been paying close attention to what companies are saying publicly
about sustainability through the lens of misleading and deceptive conduct claims. Both
the Australian Competition and Consumer Commission (ACCC) and ASIC have publicly
committed to surveying corporate ‘greenwashing’ (ie, companies providing consumers or
investors with misleading information about the environmental impact of the company’s
products or operations). ASIC is responsible for regulating misleading and deceptive
conduct in respect of financial products and services and the ACCC has accountability
for monitoring and regulating other products and services provided by corporations.
ASIC has started bringing enforcement actions for greenwashing, including successfully
against Mercer Superannuation (Australia) Ltd (February 2023) and Vanguard Investments
Australia (July 2023) and Active Super (August 2023). The Federal Court ordered a
penalty of A$11.3 million against Mercer Superannuation for misleading statements about
the sustainable nature and characteristics of some of its superannuation investment
options. The Federal Court found that Vanguard Investments Australia contravened the
law by making misleading claims about certain ESG exclusionary screens applied to
investments in a Vanguard index fund, with the penalty still to be decided. The Federal
Court ordered a A$10 million penalty against Active Super for misrepresentations regarding
their Sustainable Investment Options. The regulator will be motivated by this track record
to continue its focus on prosecuting greenwashing practices. Recent reports tracking
climate-related litigation trends (LSE's ‘2024 snapshot’, UNEP's ‘Global Climate Litigation
Report’ and Network for Greening the Financial System climate-related litigation: recent
trend and developments) also highlight that, second only to the US, Australia has the
highest number of climate-related cases driven largely by the significant number of
greenwashing cases filed and the increasing desire of corporates to market and, in some
cases, overstate their green credentials.
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HOW DO MINORITY SHAREHOLDERS ENGAGE WITH PUBLIC COMPANIES TO ENSURE
THAT THEY COMPLY WITH THEIR ESG OBLIGATIONS?

Over recent years, shareholders have started pushing the agenda on ESG. This trend has
been supported by non-profit organisations such as Market Forces and the Australasian
Centre for Corporate Responsibility (ACCR), which have become highly effective at
organising shareholders of large, listed companies concerned about slow progress on
ESG, particularly in relation to climate change. Shareholders have access to a range
of powerful tools to exert influence on companies. At the engagement stage, these
tools primarily involve proposing and voting on resolutions at company general meetings.
If implemented, such resolutions can have major impacts by amending a company'’s
constitution, pegging director renumeration to ESG goals, or requiring the company to
adopt certain ESG-related actions. While such resolutions are rarely successful for major
listed companies, their proposal often poses significant reputational risks to companies at
critical times of the corporate calendar.

Another very public example of the power of shareholder action was on display during the
recent proposed demerger of AGL Energy. In 2021, the AGL board announced its intentions
to pursue a demerger that would have seen the company’s retail energy services separated
from its energy generation services. The move was widely seen as a way of insulating AGL's
retail arm from the climate risks of an aging fleet of coal fired power stations. High-profile
shareholder Mike Cannon-Brookes led a shareholder revolt to the proposal, arguing than
hiving off its energy generation assets was irresponsible and that the company needed to
shift to being more sustainable overall. Other shareholders even intervened in the Court
approval process for demerger, ensuring that materials put before shareholders adequately
disclosed the risks and disadvantages of the demerger. On the back of overwhelming
shareholder pressure, and in a significant back-down, AGL ultimately decided to scrap its
demerger plans. The saga is a good reminder to companies of the power that shareholders
wield and the ESG commitments that are increasingly being expected.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'’S INVESTORS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
INVESTORS TO HOLD THE COMPANY TO ACCOUNT?

Shareholders are equipped with several legal tools that can be used where there has
been a significant breakdown in the company’s decision-making in relation to ESG. In
the first instance, shareholders may publicly threaten court action against the company.
In August 2022, concerned investors of superannuation giant HESTA, sent a legal letter
to the trustee of the fund alleging that the company’s advertising and claims regarding
its net-zero investment portfolio was greenwashing. Though no formal proceedings have
been commenced, the letter contends that the trustees of HESTA may be in breach of their
duties under federal superannuation legislation. The letter also argues that the trustees are
potentially liable for misleading or deceptive conduct for making such climate claims while
holding investments in fossil fuel producers Woodside and Santos.

Another tool available to shareholders is a court application to inspect a company’s books.
In August 2021, two long-term shareholders filed an application in the Federal Court
seeking access to the Commonwealth Bank of Australia’s (CBA) internal documents after
they became concerned regarding the company’s commitment to its ESG framework. CBA
had announced major ESG commitments, including that its business lending policies would
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support the transition to net zero by 2050 and that it would only finance new oil, gas
and metallurgical coal projects where those projects were assessed to be in line with the
goals of the Paris Agreement. The shareholders’ concerns arose after it was discovered
that, despite its climate commitments, CBA was involved in financing seven new major
oil and gas projects. The shareholders applied to the Court to ‘inspect the books’ of the
company under section 247A of the Corporations Act, an option open to shareholders if
they can show they are acting in good faith and for a proper purpose. The shareholders
sought access to documents related to CBA’s involvement in the seven projects as well
as documents relating to the bank’s climate policies and assessment tools under its
environment and social frameworks. The shareholders were successful in gaining access
to those documents, which may encourage other shareholders to launch similar claims to
peer behind the veil of corporate decision making on ESG.

Where a company has acted unlawfully and caused harm to the value of shareholders’
investment, companies may also be subject to shareholder class actions seeking damages
for the loss. Additionally, in extreme cases, shareholders may also pursue a derivative
action by seeking permission from the court to step into the shoes of the company and
pursue legal action on its behalf, for example, against the company’s directors for breaches
of their duties to the company.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'’S CUSTOMERS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
CUSTOMERS TO HOLD THE COMPANY TO ACCOUNT?

A key emerging trend in the enforcement of ESG obligations is the increasing number of
misleading and deceptive conduct claims being brought against Australian companies for
greenwashing. Regulators, investors and third parties are increasingly assessing whether
companies’ ESG claims align with their actions. Liability for misleading conduct is not
only limited to representations made by the company, but also failures to correct previous
erroneous representations about the company commitments.

Unlike some causes of action that can only be brought by shareholders or regulators, the
open standing provisions in the Australian Consumer Law allow other market participants,
such as consumers, to bring antitrust actions and misleading and deceptive conduct claims.
In August 2021, the ACCR filed Federal Court action against Santos, one of Australia’s
largest energy companies, calling into question the credibility of the company’s statements
relating to natural gas and climate change. ACCR contends that claims made by Santos
in its 2020 Annual Report that natural gas is ‘clean’ and that the company has a credible
pathway to achieve net zero emissions constitutes misleading and deceptive conduct
under federal companies and consumer law. According to ACCR, by relying on unproven
technologies and undisclosed assumptions relating to carbon capture and storage and
‘blue’ hydrogen, the company presented a false picture of its activities to the market. The
case is currently before the Federal Court and will be an important test case on misleading
conduct in relation to sustainability claims.

Importantly, company directors may be held personally liable under Australian consumer
law for their role in misleading or deceptive conduct. Directors and boards must ensure
that they have a reasonable basis for making ESG-related representations. For example, if
your company makes a commitment to become net-zero by a certain date, or to be aligned
with the Paris Agreement, you must be able to justify the truthfulness of those claims. In the
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current environment, companies should assume that any representations or disclosures
they make relating to climate change and sustainability will be stress-tested by third parties
and regulators.

To limit liability, companies should:

* integrate net-zero strategies with the company’s operational strategy to avoid
reliance on third party contingencies;

« utilise international guidelines such as the TCFD when approaching ESG-related
disclosures;

* identify practical actions to support emissions reduction commitments so as not
overly rely on unknown variables;

« do not over-rely on unproven technologies such as carbon capture and storage;

» document deliberations and test assumptions to ensure scenario analyses are
reasonable; and

» make prompt disclosures where climate strategies are amended, not met, or
affected by supervening circumstances.

WHAT DEVELOPMENTS ARE THERE LIKELY TO BE IN ESG COLLECTIVE ENGAGEMENT
AND LITIGATION IN YOUR JURISDICTION IN THE NEXT FIVE YEARS?

We see the following trends emerge in relation to ESG engagement and litigation.

First, the increasing role of regulators enforcing ESG obligations: we anticipate that
regulators will begin to play an increasing role in enforcing ESG obligations, especially
relating to climate change, data privacy and protections, and management of operational
risk. Regulators and firms have made a significant shift towards consistent disclosure
standards for climate-related risks with ASIC and APRA indicating they’ll play a greater role
in monitoring those standards. We expect voluntary standards for climate risk to continue
to evolve and for emerging disclosure standards to be developed for natural capital and
biodiversity loss. The emergence of mandatory climate-related disclosure regimes, or in
the absence of this, stronger guidance from market regulators, is likely. In September
2024, the federal government introduced a bill to reform the Privacy Act 1998 (Cth), which
includes measures to expand its scope, increase rights and new avenues of claims for
individuals, enhance regulatory enforcement tools, mandate privacy impact assessments,
and introduce more prescriptive rules in respect of data security, data breaches and
data retention. Also in September, the federal government announced draft bills that
include stronger enforcement and penalty provisions aimed at preventing, detecting and
disrupting scams and crimes in relation to banks, telecommunication companies and tech
giants, including significantly expanding the role of the Australian Financial Complaints
Authority. Under the proposed laws, these organisations could face fines up to A$50 million
and be required to compensate victims. Additionally, there has been a trend towards
increased regulatory oversight in the management of operational risk. In June 2024, APRA
finalised CPS 230, which is a new standard that obligates all APRA regulated entities to
strengthen operational risk management, respond to business disruptions and manage
risks from the use of service providers. These developments highlight that regulatory
bodies such as APRA have a broad and expanding role in ESG risk management, with
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increased accountability of corporations for their ESG responsibilities being a key feature
of sustainable and responsible business practices.

Second, the growth of ESG-related misleading and deceptive conduct claims: the broad
prohibitions on misleading or deceptive conduct, coupled with continuous disclosure
obligations requiring the immediate release of price sensitive information, will continue
to be a fraught area for companies looking to manage ESG-related risks. These legal
structures place Australian companies at an elevated risk of regulatory and private
litigation for making misleading representations about their ESG credentials. With the
growth of climate-related risks and the increasing attention of regulators and other market
participants, companies will have to ensure they can back up their ESG claims.

Third, the onset of director liability for ESG breaches: it is likely only a matter of time
before a company director is found personally liable for breaches of directors’ duties for
failing to consider or act upon ESG-related risks. A high-risk area for directors will be the
mandatory climate-related financial disclosure regime passed by Parliament in September
2024, which will take effect from 1 January 2025 and will be subject to the existing liability
frameworks in relation to director's duties, general disclosure obligations and misleading
and deceptive conduct provisions. Following an influential 2016 legal opinion on the matter
by well-regarded Sydney silk Noel Hutley SC along with Sebastian Hartford Davis (the
Hutley opinion), there is an increasing acceptance that a director’s statutory duty to exercise
care, skill and diligence imposes an obligation to both consider and manage climate change
risks where appropriate. A supplementary opinion also extended these observations to
trustees of superannuation funds, which have similar obligations to directors. The Hutley
opinion noted that:

Climate-related risks (including physical, transition and litigation risks)
represent foreseeable risks of harm to Australian businesses. This requires
prudent directors to take positive steps: to inform themselves, disclose the
risks as part of financial reporting frameworks, and take such steps as they
may see fit to take, with due regard to matters such as the gravity of the harm,
the probability of the risk, and the burden and practicality of available steps
in mitigation. ... company directors who fail to consider climate change risks
now could be found liable for breaching their duty of care and diligence in the
future. ... a negligence allegation against a director who had ignored climate
risks [is] likely to be only a matter of time.

The Inside Track

HOW HAS YOUR WORK IN RELATION TO ESG, COLLECTIVE ENGAGEMENT AND
LITIGATION DEVELOPED OVER THE PAST FIVE YEARS?

As a specialist shareholder class action firm, Phi Finney McDonald has strong relationships
with institutional investors and we have been adapting our approaches and strategies
to align with our clients’ ESG goals. These involve basic measures such as using a
client reporting template to explain the ESG benefits of proposed actions alongside more
sophisticated approaches, including the framing of potential cases in such a way as
to ventilate the defendant's ESG failures, to seek corporate governance relief (whether
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declaratory or injunctive) in addition to damages claims. This is an important and rewarding
part of our work, which reinforces the value of class actions as a private regulatory tool.

WHAT WAS THE MOST NOTEWORTHY ESG MATTER THAT YOU HAVE WORKED ON
RECENTLY AND WHAT FEATURES WERE OF KEY INTEREST?

There are a number of shareholder actions brought by Phi Finney McDonald that raise
significant ESG issues, notably the claims against Commonwealth Bank of Australia (CBA),
BHP and Westpac. Each of these cases was brought primarily by institutional investors,
highlighting the motivation of influential shareholders to litigate in circumstances where
companies have not complied with ESG obligations. The cases against CBA and Westpac
variously allege AML/CTF breaches and, in respect of Westpac, allegations that these
breaches facilitated child sexual exploitation. In the case against BHP, it is alleged that there
was a failure to disclose critical engineering defects in a dam in Brazil that ultimately led
to an environmental catastrophe and a significant loss of life. In each case, the defendants
have argued that the information allegedly withheld was not material to investors and did
not need to be disclosed. Actions such as these are significant because they not only seek
to hold companies to account for these serious environmental and social consequences
(even in circumstances where there were regulatory and governance structures in place),
but also the development of the legal meaning of ‘materiality’ and whether it will reflect the
evident concern of market actors to uphold ESG principles.

PHI, FINNEY, MCDONALD

Ellen Roberts ellen.roberts@phifinneymcdonald.com
Joel Phibbs joel.phibbs@phifinneymcdonald.com

Read more from this firm on Lexology
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Austria

Bettina Knoetzl, Ferdinand Urban
KNOETZL

Summary

PROFILES

About

Q&A

Which companies have ESG obligations in your jurisdiction, and to whom do they owe
these obligations? What is the source and nature of these obligations?

Which regulators and other public bodies in your jurisdiction take an interest in ESG and
related collective engagement and litigation? What is the extent of their involvement in
ESG issues?

How do minority shareholders engage with public companies to ensure that they comply
with their ESG obligations?

When significant breakdowns in ESG cause loss to a company'’s investors, what regulatory,
litigation and other mechanisms are available to the investors to hold the company to
account?

When significant breakdowns in ESG cause loss to a company’s customers, what
regulatory, litigation and other mechanisms are available to the customers to hold the
company to account?

What developments are there likely to be in ESG collective engagement and litigation in
your jurisdiction in the next five years?

THE INSIDE TRACK

How has your work in relation to ESG, collective engagement and litigation developed over
the past five years?

What was the most noteworthy ESG matter that you have worked on recently and what
features were of key interest?
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Profiles

ABOUT

Bettina Knoetzl has over 25 years’ experience in high-profile transnational and Austrian
high-stakes international and commercial litigation, focusing on investor protection, liability
claims, corporate disputes, fraud and asset recovery. She is one of Austria’'s experts on
collective redress, serves as Vice President of the Vienna Bar, CEO of Transparency
International and is a past chair of the IBA Litigation Committee.

Ferdinand Urban, an associate at KNOETZL, specialises in civil litigation and white-collar
crime with considerable experience in complex cross-border disputes. He concentrates on
matters involving complex civil law questions, fraud allegations and criminal or civil liability
of directors, including asset recovery, defence of class actions and ESG-related matters.

KNOETZL

is Austria’s first large-scale disputes resolution powerhouse (litigation, arbitration,
white-collar crime, mediation and ADR) dedicated to high-profile, important and complex
cases. The firm's diverse expertise encompasses civil, commercial, sovereign, corporate
and fraud litigation, focusing significantly on liability claims, including bringing and
defending collective actions. For years, ESG has squarely been the firm’s prime focus.

Q&A

WHICH COMPANIES HAVE ESG OBLIGATIONS IN YOUR JURISDICTION, AND TO WHOM
DO THEY OWE THESE OBLIGATIONS? WHAT IS THE SOURCE AND NATURE OF THESE
OBLIGATIONS?

There is currently no legal framework in Austria that covers all ESG aspects or obligates
companies based in Austria, requiring that their day-to-day business is ESG-compliant (ie,
no one-stop ESG Act). However, Austria took a first step towards enshrining ESG aspects
into Austrian national law by adopting the Sustainability and Diversity Improvement Act
(NaDiVeG) while implementing the EU Non-Financial Reporting Directive. The NaDiVeG
mandates that public-interest companies of a certain size annually publish a report that has
no financial significance, but discloses the company's impact on the environment, social
affairs, human rights and anti-corruption. Thus, this act is aimed at encouraging companies
to be more conscious of their responsibilities with regard to ESG, and providing investors,
the public and contractual partners with a more comprehensive insight into the company’s
corporate governance. However, due to the law’s narrow reach, in practice only about 0.089
per cent of the companies based in Austria are subject to the NaDiVeG.

Austria’s legislative landscape also provides for a number of laws that cover individual
aspects of either environment (E), social responsibility (S) or governance (G). The following
highlights a few examples.

In relation to environment (E), Austria has adopted the Climate Protection Act (KSG). The
KSG fixes maximum greenhouse gas emission levels for certain sectors in Austria (eg,
energy, agriculture or waste management) to achieve the climate targets agreed in the
Paris Agreement. However, in terms of ‘ESG obligations’, this act does not contain direct
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legal obligations for individual companies, as it only defines cross-sector targets that are
addressed at public bodies (eg, the government). Yet, there are other laws in Austria, such
as the Waste Management Act, the Federal Clean Air Act or the Water Act, that stipulate
specific obligations for individual companies and provide for administrative penalties in the
case of non-compliance. In this context, the Environmental Impact Assessment Act is also
worth mentioning: It requires companies in Austria to carry out an environmental impact
assessment when planning major construction and infrastructure projects that could have
a significant effect on the environment (such as power plants, roads, airports or industrial
plants). Austria also includes environmental criminal law that is codified in the Austrian
Criminal Code. It contains environment-related public endangerment offences that can also
be committed by companies. For instance, a company that causes a significant risk to
human health or the environment by violating legal provisions (eg, ESG obligations) could
be held criminally liable and, in turn, receive a fine.

When it comes to social responsibility (S), laws such as the Working Hours Act (AZG) and
the Employment Protection Act (ASchG), dealing with labour law and social equality topics,
play a central role.

Governance (G) is regulated by laws including the Securities Supervision Act, the
Stock Companies Act (AktG) and the Commercial Code, which are designed to ensure
corporate accountability and transparency. Furthermore, the Anti-Money Laundering Act
stipulates obligations for companies to prevent money laundering, or financing terrorism,
and to promote ethical governance practices. In addition, certain soft laws, the Austrian
Corporate Governance Code, a voluntary set of rules in line with international standards
for responsible corporate governance, are worth mentioning. They are primarily aimed at
listed public companies and contain recommendations on transparency, shareholder rights
and duties of the Management Board and Supervisory Board. A draft revision of the Code is
currently being finalised for 2025, which will include ESG as a key objective in the preamble
to the Code.

WHICH REGULATORS AND OTHER PUBLIC BODIES IN YOUR JURISDICTION TAKE AN
INTEREST IN ESG AND RELATED COLLECTIVE ENGAGEMENT AND LITIGATION? WHAT
IS THE EXTENT OF THEIR INVOLVEMENT IN ESG ISSUES?

In Austria, numerous regulators and public bodies are actively involved in ESG-related
matters. Together, they cover the areas E, S and G and ensure that legal requirements are
implemented and monitored. However, again, there is no central authority or public body
responsible for dealing with all three aspects of ESG.

Environmental matters

In the area of environment, the main authority in Austria is the Federal Ministry for
Climate Action, Environment, Energy, Mobility, Innovation and Technology (BMK). The
Ministry is responsible for all issues relating to the protection and preservation of the
climate, environment and biodiversity, and for the areas of sustainable mobility, energy
and forward-looking innovations and research. The BMK plays a central role in setting
climate targets in Austria, complying with EU directives and adopting as well as developing
environmental legislation (eg, the KSG, see answer 1). The BMK also carries out
inspections and audits to ensure compliance with environmental regulations.
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Social matters

The Federal Ministry of Labor and Economics is responsible for all kinds of labour law
matters, employee rights and social security. For example, the adoption and development
of labour legislation (eg, the AZG or ASchG, see answer 1) fall within its responsibility. In
addition, the so-called labour inspectorate monitors compliance with employee protection
laws and carries out workplace inspections (eg, to ensure safe working conditions and
protection of employee health).

Governance matters

In Austria, governance matters are mainly dealt with by the Austrian Financial Market
Authority (FMA), the Austrian Economic Chamber (WKO) and the Austrian Control Bank
(OeKB). The EU Commission's Action Plan for Sustainable Finance and the Green Deal
provide a legal framework for sustainable finance, which falls within the remit of the FMA. In
the context of governance, the FMA monitors compliance with several European laws such
as the EU Sustainable Finance Disclosure Regulation and the EU Taxonomy Regulation,
which require financial institutions to disclose how they integrate ESG factors into their
investment decisions. As sustainability has been a designated supervisory and audit focus
of the FMA since 2021, it also ensures that public companies follow good governance
practices, including transparency, stakeholder engagement and ESG risk management.
To this end, the FMA regularly publishes guidelines on ESG reporting, sustainable finance
and investor protection to ensure that companies and financial institutions comply with EU
requirements.

While the FMA mainly acts as a supervising body, the WKO has a supporting and advisory
role in matters of corporate governance. For example, WKO offers advice, training and
support in the implementation of governance standards and helps companies to meet the
growing requirements in the areas of sustainability and transparency.

The OeKB, on the other hand, is responsible for promoting sustainable governance in
financing and promoting the export of projects that take ESG criteria into account. In doing
S0, it makes a significant contribution to sustainable corporate governance in Austria.

HOW DO MINORITY SHAREHOLDERS ENGAGE WITH PUBLIC COMPANIES TO ENSURE
THAT THEY COMPLY WITH THEIR ESG OBLIGATIONS?

Regarding Austrian (public) stock companies, the Stock Companies Act (AktG) provides
for certain shareholder rights that can be exercised to ensure that the company fulfils its
(ESG) obligations. These shareholder rights include, eg, the right to participate and speak
in a shareholders’ meeting (section 111 et seq AktG), the right to vote on shareholder
resolutions (sections 12, 123 et seqq AktG) or the right to inspection and right to request
information from the management board (sections 108, 118 AktG). These rights can be
exercised by all shareholders, regardless of the size of their investment. Through these
instruments, minority shareholders can exert pressure on board members by asking
guestions at shareholders’ meetings, requesting information over the company's ESG
issues or pushing for regular reporting on ESG issues.
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Otherwise, the AktG provides that certain rights can only be exercised if a certain
percentage of shares is held. A few examples include: A shareholding of 1 per cent is
entitled to propose resolutions for a specific item on the agenda of the shareholders’
meeting of a listed company (section 110 (1) AktG). A shareholding of 5 per cent entitles
the shareholder to add a desired item to the agenda or demand the convening of a
shareholders’ meeting (sections 109 (1), 105 (3) AktG). With a share of at least 10 per
cent, an application can be filed with the court for the dismissal of an elected or delegated
member of the Supervisory Board for cause (sections 87 (10), 88 (4) AktG). Further, a
shareholder holding 10 per cent may request the appointment of a special auditor (eg,
with expertise in the ESG area (section 130 (2) (3) AktG)).

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'S INVESTORS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
INVESTORS TO HOLD THE COMPANY TO ACCOUNT?

If a company breaches ESG obligations and damages arise as a result (eg, a fine is
imposed on the company), this primarily affects the company's assets, while the investors
only suffer indirect losses (ie, through reduction in or loss of the capital contribution or value
of the shares). In such cases, the responsible directors (eg, executive board members) can
be held personally liable by the company for their breach of duty of care (sections 25 (2)
Limited Liability Companies Act or 84 (2) AktG).

However, the company’s shareholders are generally not entitled to claim damages from
the directors if the company itself has suffered a direct loss and the shareholders' loss
is only an indirect one. Accordingly, the Austrian Supreme Court has ruled that financial
losses suffered by shareholders that merely reflect the losses suffered by the company
(so-called reflex damages) are not regarded as damages for which shareholders can
be compensated. By doing so, the Austrian Supreme Court has generally precluded
shareholders from bringing civil damage claims against directors, thus, also, against
the company to which the director's misconduct might be attributed under certain
circumstances. Therefore, as a general rule, only the company itself — and not a damaged
investor — is entitled to claim damages.

Theoretically, investors of a company could claim damages from the responsible director
for the (indirect) losses they have suffered based on civil tort law. However, in such tort
(ie, non-contractual) cases, mere financial losses are only compensable under certain
exceptional circumstances, for example, intentional and immoral acts (section 1295 (2)
Austrian Civil Code) or if a protective law is violated (section 1311 of the Austrian Civil
Code). As to the latter, ESG-related laws generally aim to protect the general interest (eg,
environmental protection) and not the interest of individual investors. Hence, breaches of
ESG obligations are usually not regarded as a violation of a protective law and therefore
do not form a sufficient basis for the investor to claim damages from the directors.

If the violation of ESG obligations can be qualified as a criminal offence that aims to protect
individual interests, the injured individual can base a civil (damage) claim on the violation
of that offence. For example, if a managing director forges the amount of toxic waste that is
poured into a river or piled up next to a neighbouring property, the investor could establish
a causal link between his investment decision and the misleading, wrong ESG information
provided by the director and the company. In this case, the misled investor could bring a tort
claim against both the managing director who is responsible for the fraud and the company,
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based on fraud (section 146 et seqq of the Austrian Criminal Code), as these provisions are
qualified as a protective law in favour of the defrauded party (eg, the investor). A violation
of the Companies’ Criminal Liability Act would allow bringing damage claims also against
the company itself. However, as far as we can see, there has not yet been leading case
law from the Austrian Supreme Court.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY’S CUSTOMERS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
CUSTOMERS TO HOLD THE COMPANY TO ACCOUNT?

In contrast to investors, customers that qualify as consumers have easier access to
civil damage claims against companies. In 2021, the Austrian Supreme Court ruled that
individual consumers who suffered damages as a result of a violation of the Unfair
Competition Act (UWG) are entitled to claim damages, even if they have no contractual
relationship with the company. This is possible because the UWG — in contrast to
ESG-related laws —is considered a protective law in favour of consumers, providing a basis
for tort claims.

Therefore, breaches of ESG obligations that are qualified as unfair business practice may
be a sufficient basis for customers to claim damages from the company for losses incurred
through (eg, misleading advertising in relation to ESG aspects). For example, customers
could claim damages if they were misled into buying a product due to false claims about
its environmental friendliness, which product would not have been purchased had the
information been correct. The damages award could include the price of the product, as
well as the cost of an environmentally friendly alternative that they could have chosen
instead.

Such claims for damages by consumers will become increasingly important in Austria,
since the EU Collective Redress Directive was (partly) adopted into Austrian national
law in July this year. Until now, it has often been difficult for individual consumers to
hold companies accountable for violating the UWG or other consumer protection laws
because the individual damages are usually minor. Also, due to the high court fees in
Austria for a higher amount in disputes, Austria has not been an attractive venue for
litigating multiple million disputes. However, the possibility of filing claims collectively —
at significantly reduced court fees — should make it a lot more attractive to file bundled
claims. Moreover, the possibility for foreign 'qualified entities' to file such claims within
Austria, enhances the risk for companies based in Austria that violate ESG rules. This can
significantly increase the potential total damages that companies have to compensate,
forcing a stronger incentive for companies to comply with ESG related obligations.

Another possible mechanism to hold companies to account for E(SG) violations is filing
criminal complaints in relation to criminal environmental public endangerment offences. A
criminal conviction of a company under the Companies’ Criminal Liability Act may result in
the company’s compliance with ESG obligations to avoid large (criminal) fines.

Ultimately, individuals may also lodge 'climate lawsuits' with the Austrian Federal
Constitutional Court and in this way challenge (eg, ESG-related laws with which companies
must comply). Such climate-based lawsuits can reveal that certain legal provisions, laws
or government measures are insufficient to achieve climate targets. This could prompt
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legislators to adopt more ambitious ESG laws, which, in turn, would likely impose stricter
ESG obligations on companies.

In recent years, two climate lawsuits filed by the renowned Austrian ‘climate lawyer’,
Michaela Krémer, have attracted attention. In one case, Greenpeace and 8,063 petitioners
requested the Austrian Federal Constitutional Court to invalidate tax exemptions, such
as VAT-exemption on international flights and tax-exemption on kerosine domestic flights,
as both add to the problem resulting from flying being cheaper than taking the train,
notwithstanding a train ride is 31 times more climate friendly. In another recent case, Ms
Kromer filed a climate lawsuit with the Austrian Federal Constitutional Court on behalf
of a group of children domiciled in Austria. The applicants alleged that the KSG is, in
part, unconstitutional for violating the constitutionally-guaranteed rights of children and the
fundamental right to equality before the law. Nevertheless, both cases were dismissed by
the Austrian Federal Constitutional Court. This shows that, at the moment, organisations
and affected individuals in civil society still face significant hurdles in implementing climate
protection measures.

Another interesting recent case concerns a legal objection raised by farmers in Styria
as part of an environmental impact assessment to prevent increasing sealing and land
consumption in Austria. Again, Ms Kromer is providing legal support to the farmers as part
of the environmental impact assessment procedure.

WHAT DEVELOPMENTS ARE THERE LIKELY TO BE IN ESG COLLECTIVE ENGAGEMENT
AND LITIGATION IN YOUR JURISDICTION IN THE NEXT FIVE YEARS?

In the next five years, several developments are expected in Austria in the area of ESG
litigation. Broken down into the three approaches outlined above to ensure that companies
based in Austria generally act in an 'ESG compliant’ matter, the following developments
are to be expected.

Civil claims for damages

One way to achieve compliance with ESG obligations is to assert claims for damages
against violating companies and/or its responsible directors. Such civil proceedings are
extremely costly — especially in Austria — and the predicate causality test often presents a
major hurdle. Further, damaged individuals or entities will often fail to claim for damages as
in non-contractual relationships mere financial losses are only compensated under certain
exceptional circumstances. However, we expect significant developments in this area due
to the increasing number of EU regulations (eg, EU Corporate Sustainability Reporting
Directive or EU Corporate Sustainability Due Diligence Directive) that are strengthening the
mandatory consideration of environmental protection, social compatibility and governance
for companies, possibly even providing for a statutory basis for civil liability. Also, with the
adoption of the EU Collective Redress Directive and its implementation in Austria, collective
actions following ESG violations, such as claims for damages by customers (see answer
5), are expected to gain more importance within the next couple of years. Hence, even
though the assertion of ESG obligations vis-a-vis companies is still in its infancy, it is to be
expected that EU and national legislation will create a legal framework in the coming years
to hold companies to account to a greater extent.
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Climate lawsuits

Another promising mechanism relates to climate lawsuits, which are expected to grow in
number in the near future. In particular, environmental NGOs and lawyers specialising
in this area, such as Ms Kromer (mentioned above), but also the civil population, which
is increasingly standing up on its hind legs, could be a driving force to change the
legal landscape in Austria through climate lawsuits. By changing the law, companies and
individuals in Austria might be given a greater obligation to act in an ESG-compliant
manner. It seems only a matter of time until the courts in Austria broaden their jurisdiction
to include climate lawsuits and ESG-related disputes.

Criminal complaints

Finally, in Austrian criminal law, it is to be expected that environment-related public
endangerment offences will play an increasingly important role in the next years, as criminal
complaints against companies and the risk of severe fines provide another effective way
for ensuring that companies comply with (ESG) obligations.

In summary, ESG litigation in Austria is inexorably on the rise. Over the next five years,
growing public awareness of climate change and the risks associated with it is expected
to inspire more and more organisations (eg, NGOs), qualified entities under collective
redress laws and individuals to file ESG-related civil claims, climate lawsuits and criminal
complaints. The success of such legal actions in other countries, such as the Urgenda
lawsuit in the Netherlands, could also have an impact in Austria and influence the attitude
of Austrian courts.

The Inside Track

HOW HAS YOUR WORK IN RELATION TO ESG, COLLECTIVE ENGAGEMENT AND
LITIGATION DEVELOPED OVER THE PAST FIVE YEARS?

In the recent past years, our founding partner, Bettina Knoetzl, was appointed by the
Austrian lawyer’s bar to represent it, becoming a guiding member of the working group
established by the Ministry of Justice to develop EU-mandated collective redress laws in
Austria. With the implementation of the relevant EU-Directive, this work is now being tested
in practice. In the past five years, KNOETZL has also been heavily engaged in the fight
against corruption and for fair competition in Austria, with Bettina Knoetzl as the leader of
Transparency International, Austrian Chapter.

WHAT WAS THE MOST NOTEWORTHY ESG MATTER THAT YOU HAVE WORKED ON
RECENTLY AND WHAT FEATURES WERE OF KEY INTEREST?

Over the past several years, including in 2024, climate change has caused significant
and devastating floods in Austria. These occurred in 2002, 2014 and now 2024, with
serious, resulting damage to landowners. KNOETZL assists landowners situated alongside
the River Danube in Lower Austria with holding hydropower plants responsible for their
careless treatment of the environment, pretending that the floodings were caused by a
unique event that happens only once in 100 years (a Jahrhunderthochwasser, once in a
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century flooding). While such defendants have prevailed with this defence in the past, it
remains to be seen if the floods of 2024, which occurred for the third time within just 22
years, will continue to be deemed by the courts as happening only 'once in a century'.
KNOETZL is ready to take on the fight and to change the — obviously wrong as a matter
of fact — case law.

KNOETZL

Bettina Knoetz| Bettina.Knoetzl@knoetzl.com
Ferdinand Urban ferdinand.urban@knoetzl.com

KNOETZL

Read more from this firm on Lexology
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Switzerland

Isabelle Romy, Ines Poschel, Denise Wohlwend
Kellerhals Carrard

Summary

PROFILES

About

Q&A

Which companies have ESG obligations in your jurisdiction, and to whom do they owe
these obligations? What is the source and nature of these obligations?

Which regulators and other public bodies in your jurisdiction take an interest in ESG and
related collective engagement and litigation? What is the extent of their involvement in
ESG issues?

How do minority shareholders engage with public companies to ensure that they comply
with their ESG obligations?

When significant breakdowns in ESG cause loss to a company'’s investors, what regulatory,
litigation and other mechanisms are available to the investors to hold the company to
account?

When significant breakdowns in ESG cause loss to a company’s customers, what
regulatory, litigation and other mechanisms are available to the customers to hold the
company to account?

What developments are there likely to be in ESG collective engagement and litigation in
your jurisdiction in the next five years?

THE INSIDE TRACK

How has your work in relation to ESG, collective engagement and litigation developed over
the past five years?

What was the most noteworthy ESG matter that you have worked on recently and what
features were of key interest?
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Profiles

ABOUT

Prof Dr Isabelle Romy is a renowned environmental lawyer. Her experience includes
advising on a large array of environmental legal issues with a strong focus on contaminated
land and groundwater pollution. She represents clients in environmental regulatory,
administrative and civil proceedings. Her experience as a board member of global
companies has provided her with deep insights into the governance issues around
mastering the opportunities and challenges of ESG topics for businesses. Isabelle is the
co-head of the sustainability and ESG desk Kellerhals Carrard launched in July 2022.

As a corporate lawyer, Ines Poschel has many years of experience in mergers and
acquisitions and specialises in corporate and capital markets law. She has a particular
focus on governance issues and more broadly ESG. She regularly advises executives
and boards of directors on governance, compensation and liability issues. Ines is a
non-executive member of the board of directors of companies such as Alcon, Reichle
Holding and Graubiindner Kantonalbank. Social commitment is also important to her: she
supports Smiling Gecko in Cambodia as co-president and is vice-president of the Lotti
Latrous Foundation in sub-Saharan Africa.

Dr Denise Wohlwend's practice focuses on national and international dispute resolution.
She is also a specialist in public international law and advises clients on the international
dimensions of ESG and sustainability law. Denise is the author of The International Rule of
Law (2021) and a lecturer at the Faculty of Law of the University of Fribourg (Switzerland),
where she has taught public international law (autumn 2022) and theories of global justice
(spring 2023).

Q&A

WHICH COMPANIES HAVE ESG OBLIGATIONS IN YOUR JURISDICTION, AND TO WHOM
DO THEY OWE THESE OBLIGATIONS? WHAT IS THE SOURCE AND NATURE OF THESE
OBLIGATIONS?

Switzerland does not have a specific ESG general legal framework. However, several
aspects of the ‘E’, ‘S’and ‘G’ (environment, social and governance) are governed by various
statutes, such as environmental law, labour law or anti-corruption law, that provide for
related obligations for companies. Specifically on climate change, the Federal Act on the
Reduction of CO2 Emissions (the CO2 Act) intends to reduce greenhouse gas emissions
and especially CO2 emissions that are attributable to the use of fossil fuels as energy
sources, with the aim of contributing to limiting the global rise in temperature to less
than 2 degrees Celsius (article 1). To implement Switzerland’s obligations under the Paris
Agreement adopted on 12 December 2015, the CO2 Act is currently being revised and the
Swiss government presented a new draft of the revised CO2 Act in September 2022. On
18 June 2023, the Federal Act on Climate Protection Goals, Innovation and Strengthening
Energy Security (the Climate Act) was adopted by the Swiss electorate and provides for a
net zero target for Switzerland by 2050, as well as specific reduction paths in the buildings,
transport and industry sectors. The Climate Act will enter into force on 1 January 2025.
Moreover, the legislative landscape is evolving rapidly, and specific ESG legislation has
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been adopted recently to impose new reporting obligations on companies and increase
transparency on ESG matters.

Statutory provisions on transparency and disclosure

On 1 January 2022, the following reporting obligations entered into force.

Transparency on non-financial matters

Public interest companies that, together with their Swiss and foreign affiliates, have at least
500 full-time equivalent positions on an annual average and exceed at least a balance
sheet total of 20 million Swiss francs or sales revenues of 40 million Swiss francs in
two successive financial years respectively, must publish a yearly report on non-financial
matters (article 964a et seq of the Swiss Code of Obligations (the CO)). The report shall
cover environmental matters including CO2 goals, social issues, employee-related issues,
respect for human rights and what the company is doing to combat corruption. It shall
describe in particular the company’s business model, the policies adopted in relation to the
non-financial matters including the due diligence applied, the measures taken to implement
these policies and an assessment of their effectiveness, the main risks (in particular those
arising from its own business and where relevant from its business relationships, products
or services) related to the non-financial matters and the way the company is dealing with
these risks, and the main performance indicators for the company’s activities in relation
to the non-financial matters. The report on non-financial matters must be approved and
signed by the supreme management or governing body (in a corporation, the board of
directors) as well as approved by the governing body responsible for the approval of the
annual accounts (in a corporation, the general meeting of shareholders). The report shall
be published online immediately following approval and must remain publicly accessible
for at least 10 years. The first reporting on non-financial matters was required for the first
full business year as of 1 January 2023, published and submitted for approval in 2024.

Furthermore, on 1 January 2024, the Ordinance on Reporting on Climate-related Matters
came force, which specifies the reporting obligations on climate-related matters as part
of the environmental matters pursuant to article 964b CO. The Ordinance implements the
recommendations of the Task Force on Climate-related Financial Disclosures (TCFD).

Due diligence and transparency in relation to minerals and metals from conflict-affected areas and child labour

Companies having their seat, head office or principal place of business in Switzerland
must comply with due diligence obligations in the supply chain and report on these if
they place in free circulation or process in Switzerland minerals containing tin, tantalum,
tungsten or gold, or metals from conflict-affected and high-risk areas, or if they offer
products or services in relation to which there is a reasonable suspicion that they have
been manufactured or provided using child labour (article 964j et seq CO). Small and
medium-sized companies are exempt from the due diligence and reporting obligations.
The companies subject to these due diligence and reporting obligations must, among other
things, maintain a management system stipulating the supply chain policy and a system
by which the supply chain can be traced, and publish a yearly report on compliance with
the due diligence obligations. The supreme management or governing body must ensure
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that the report is published online within six months of the end of the financial year and
remains publicly accessible for at least 10 years.

Sanction for violation of the reporting obligations

The wilful provision of false information in reports according to articles 964a, 964b and 964l
CO, the wilful failure to establish the required reports, and the failure to comply with the
statutory obligation to retain and document the reports, are subject to criminal prosecution,
with a fine of up to 100,000 Swiss francs. In the event of negligence, a fine of up to 50,000
Swiss francs can be imposed (article 325-ter of the Swiss Criminal Code (the SCC)).

Future alignment with European Law

The personal and material scope of the due diligence and transparency duties under Swiss
law is narrower than the scope of the EU Corporate Sustainability Reporting Directive
and the proposed EU Corporate Sustainability Due Diligence Directive. Swiss companies
operating in the EU are subject to these new rules under specific conditions. The Swiss
Federal Council is monitoring the developments in EU law and has affirmed its decision to
align Swiss law with these new developments.

On 26 June 2024, the Swiss Federal Council opened a consultation, running until 17
October 2024, on new provisions on the disclosure of information by companies. The aim
of the project is to align Swiss law with developments in European law, particularly the
Corporate Sustainability Directive (CSRD), which came into force in early 2023. The draft
bill, titled "Transparency on Sustainability Aspects', introduces significant changes:

» Expanded scope: The draft bill extends the disclosure obligations to companies with
at least 250 employees (instead of 500 under the current legislation) (new article
964a paragraph 2 CO). Additionally, it will be sufficient for companies to meet two
out of three criteria (number of employees, turnover, balance sheet total) over two
consecutive years to fall under the scope. This change will significantly increase
the number of Swiss companies required to disclose sustainability information from
around 200 to approximately 3,500, potentially affecting up to 50,000 companies
indirectly through supply chains.

* Disclosure requirements: Companies will need to report on environmental, social
(including human rights), and governance (ESG) matters based on the principle of
double materiality (see new article 964c paragraphs 1-2). This means disclosing
both the risks to and the impacts of their activities on ESG issues. The
comply-or-explain principle is abandoned.

» Assurance and audit: The draft bill requires sustainability information to be assessed
by an auditor or an accredited conformity assessment body (new article 964c-bis
paragraph 1 CO), aligning with EU’s requirements. The Federal Council will need
to determine the scope of the assessment in an Ordinance (new article 964c-bis
paragraph 2 CO).

» Standards and equivalency: The draft bill provides for companies the option to report
according to EU standards (ESRS) or other standards deemed equivalent by the
Federal Council (new article 964c paragraph 5 CO), such as the IFRS Sustainability
Disclosure Standards and the Global Reporting Initiative.
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New provisions on transparency in raw material companies

On 1 January 2021, new provisions on transparency in raw material companies entered
into force (article 964d et seq CO). They provide that companies subject to ordinary audit,
and which are either themselves or through an affiliate company involved in the extraction
of minerals, oil or natural gas or in the harvesting of timber in primary forests, have to
produce a yearly report on the payments related to business operations in these areas that
they have made to state bodies. The report covers any payments of 100,000 Swiss francs
or more in any financial year made to state bodies and related to business operations in
the mineral, petroleum or natural gas extraction industry or to the harvesting of timber in
primary forests, and must be approved by the highest management or administrative body.
The report must be published online within six months of the end of the financial year and
remain publicly accessible for at least 10 years.

The wilful provision of false information in the report according to article 964d CO, the wilful
failure in whole or in part to make the required report, and the wilful failure to comply with
the obligation to keep and retain reports in according with article 964h CO are punishable
under criminal law by a fine (article 325-bis SCC).

Equal pay analysis

Since 1 July 2020, employers with 100 or more employees must conduct an internal equal
pay analysis every four years (article 13a et seq of the Gender Equality Act). Employers
who are subject to the CO must have their equal pay analysis audited by an independent
body. The employees must be informed of the result of the equal pay analysis within one
year of the conclusion of the audit. Listed companies must publish the result of the equal
pay analysis in the annex of their annual accounts. Public sector employers must publish
the individual results of the equal pay analysis and the audit. The first results were due by
30 June 2023.

Gender quota reporting

Since 1 January 2021, a quota of 30 per cent for boards and 20 per cent for executive
management for each gender applies for listed companies, with a delay period for
implementing the quotas until 2026 for boards and 2031 for executive management (article
734f CO). As of 1 January 2023, companies not meeting these quotas have to explain in
the compensation report why they have not complied and what measures they have taken
to improve the gender representation.

Disclosure of climate-related financial risks

On 1 July 2021, Circulars 2016/01 and 2016/02 of the Swiss Financial Market Supervisory
Authority (FINMA) entered into force, setting out disclosure obligations regarding
climate-related financial risks for the largest banks and insurance companies. These
disclosure requirements are based on the TCFD recommendations and institutions were
required to comply with them starting in 2022. On 24 January 2023, FINMA published
its Guidance 01/2023 to raise awareness among banks and insurers on the matter of
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climate-related risks and to underscore FINMA’s expectation that supervised institutions
establish adequate climate risk management that takes into account currently accepted
practices and is tailored to the respective risk profile. The establishment of specific
supervisory expectations is intended to provide clarity to supervised institutions on how the
general requirements apply to aspects such as governance, risk management or internal
controls related to climate risks. FINMA is currently conducting an ex-post evaluation
to identify whether and to what extent future adjustments to disclosure practice are
appropriate in view of the various developments in the area of climate and sustainability
reporting.

Opting in

Companies listed at SIX Swiss Exchange have the opportunity to ‘opt in’ (article 9 of the
Directive on Information relating to Corporate Governance) and commit to publishing an
annual sustainability report. The report must be produced according to an internationally
recognised standard (such as Global Reporting Initiative, Sustainability Accounting
Standards Board, etc), be published on the issuer’'s website within eight months of the
balance sheet date for the annual financial statements and remain available there for five
years.

Other obligations

Furthermore, general provisions that were not specifically enacted to address ESG issues
are applicable to such issues as well. For instance, the prohibition of greenwashing or
bluewashing can be based on article 12 of the Federal Act on Collective Investment
Schemes on protection against confusion or deception in the context of collective
investment schemes; on article 3(1)(b) of the Swiss Federal Act against Unfair Competition
(the FUCA) that prohibits incorrect or misleading statements about, among other things,
a company’s business name, goods, works or services, or business relationships in
companies’ advertising and sales methods; on article 146 SCC prohibiting fraud; or on
article 153 SCC criminalising false statements about commercial business.

Besides the above-mentioned statutory obligations, companies may voluntarily submit
to soft-law ESG commitments that arise from instruments adopted by international or
Swiss public or private bodies. Examples include the International Labour Organization
Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy;
the UN Guiding Principles on Business and Human Rights; the UN Principles for
Responsible Investment; the UN Principles for Responsible Banking; the OECD Guidelines
for Multinational Enterprises; the OECD Due Diligence Guidance for Responsible Business
Conduct; the OECD Responsible Business Conduct for Institutional Investors; the
Montreux Document on pertinent international legal obligations and good practices for
states related to operations of private military and security companies during armed
conflict; the Swiss Climate Scores for climate transparency in financial investments of the
Swiss government; the Guidelines for the financial service providers on the integration of
ESG-preferences and ESG-risks into investment advice and portfolio management of the
Swiss Bankers Association; and the ESG Guidance for Swiss Pension Funds of the Swiss
Pension Fund Association.
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In areas with currently little to no statutory legislation directly obligating corporations to
consider ESG in their reporting (and hence in their strategic planning), investors, proxy
advisers and financing institutions are increasingly putting pressure on companies to
disclose specific commitments, submit to broader standards such as the TCFD and the
CDP, and include ESG targets in short-term as well as long-term variable compensation.

WHICH REGULATORS AND OTHER PUBLIC BODIES IN YOUR JURISDICTION TAKE AN
INTEREST IN ESG AND RELATED COLLECTIVE ENGAGEMENT AND LITIGATION? WHAT
IS THE EXTENT OF THEIR INVOLVEMENT IN ESG ISSUES?

The Swiss government participates in various international forums and standard-setting
bodies relating to ESG (both hard and soft law), such as the United Nations and the OECD,
and adopts at the domestic level high-level strategic policy papers on ESG. For instance,
on 23 June 2021, the Swiss government adopted the 2030 Sustainable Development
Strategy (the 2030 SDS) and the associated 2021-2023 Action Plan. The 2030 SDS sets
out guidelines for the Swiss government’s sustainability policy and outlines the priorities
the Swiss government intends to set to implement the UN 2030 Agenda’s 17 Sustainable
Development Goals (the SDGs). The priorities include sustainable consumption and
production; climate, energy and biodiversity; and equal opportunities and social cohesion.
The Swiss government also adopts ESG strategies and action plans in specific domains.
Mention can be made of the Swiss Federal Council’s report ‘Sustainable finance in
Switzerland: Areas for action for a leading sustainable financial centre, 2022-2025’ (16
December 2022), its report ‘The Swiss National Bank and Switzerland’s sustainability
goals’ (26 October 2022), and its long-term climate strategy to 2050 (21 January 2021)
relating to sustainable finance and climate change.

The Swiss government’s policy instruments, which define the main lines of the Swiss ESG
policy in general as well as in specific areas, are to be specified, implemented, applied, and
enforced through the ordinary instruments and mechanisms of the Swiss legal system.

With regard to sustainable finance, besides the previously mentioned circulars, FINMA
published its Guidance 05/2021 on preventing and combating greenwashing in the fund
segment including rules of conduct at the point of sale on 3 November 2021. Furthermore,
in autumn 2020, FINMA adopted its strategic goals 2021-2024, according to which
FINMA aims to contribute to the sustainable development of the Swiss financial centre
by pursuing four medium-term priorities: integrating climate risks into supervisory practice;
transparency about climate risks; combating greenwashing (investor and client protection);
and other potential sustainability risks. FINMA has a wide variety of enforcement tools at its
disposal to apply and enforce supervisory law, including provisional measures, measures
aimed at restoring compliance with the law, declaratory rulings, industry bans, cease and
desist orders and activity bans, publication of rulings, disgorgement of profits, withdrawal
of authorisation, liquidation, and bankruptcy (article 24 et seq of the Federal Act on the
Swiss Financial Market Supervisory Authority).

During its meeting on 19 June 2024, the Swiss Federal Council acknowledged the
new self-regulatory provisions to combat greenwashing enacted by the Swiss Bankers
Association, the Asset Management Association Switzerland, and the Swiss Insurance
Association. As these are steps forward in the implementation of the Federal Council's
position on preventing greenwashing in the financial sector, the Federal Council decided
to refrain, for the time being, from introducing state regulation to combat greenwashing
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in the financial sector. It, however, instructed the Federal Department of Finance (FDF)
to re-evaluate the need for action with regard to the full implementation of the Federal
Council's position once the EU publishes the amendments to its Sustainable Finance
Disclosure Regulation (SFDR), but by the end of 2027 at the latest.

In the area of environmental law, federal or cantonal bodies are competent to implement
the requirements imposed on companies by the relevant legislation (eg, implementation
of regulatory requirements, environmental risk assessment, protection against noise,
protection against industrial hazards, air and water pollution, remediation of polluted
soil and ground water or waste disposal and recycling) and may initiate enforcement
proceedings to that end.

ESG topics are also becoming increasingly important in public procurement proceedings
and may give rise to challenges in court.

Finally, the Swiss state has standing to bring actions under FUCA and could under specific
conditions sue companies for greenwashing and bluewashing, based on article 10(3)
FUCA.

HOW DO MINORITY SHAREHOLDERS ENGAGE WITH PUBLIC COMPANIES TO ENSURE
THAT THEY COMPLY WITH THEIR ESG OBLIGATIONS?

Minority shareholders may use the ordinary instruments of corporate law to urge the
company to implement ESG measures internally (eg, governance) or externally (business
practices). Available instruments include the right to information and inspection (article
697 et seq CO), the right to instigate a special audit (article 697c et seq CO), the right
to convene a shareholders’ meeting and to propose items on the agenda (article 699(3)
CO), the right to request an ordinary audit (article 727(2) CO) and the right to challenge
the resolutions of the shareholders’ meeting (article 706 et seq CO).

As of 1 January 2023, Swiss corporate law lowered the thresholds for minority shareholders
of listed companies to call an extraordinary shareholders’ meeting (5 per cent of capital and
votes) and to put an item on the agenda of a shareholders’ meeting (0.5 per cent of capital
and votes). There is a two-year interim period for companies to implement these rules.

Further, companies subject to non-financial disclosure have to submit their non-financial
report to a vote at their shareholders’ meeting annually. Hence, minority shareholders could
refuse to approve the report, oppose the re-elections of members of a sustainability or ESG
committee, or cast a no-vote on ‘say on pay’ votes to express their views.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'’S INVESTORS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
INVESTORS TO HOLD THE COMPANY TO ACCOUNT?

There are no mechanisms like class actions in Switzerland, but procedural laws allow for
the joinder of claims or other collective actions under specific conditions.

Furthermore, general (ie, non-ESG specific) statutes provide for various causes of action
that are applicable to ESG matters.

For instance, any person (client, competitor, investor) whose economic interests are
harmed by an act of unfair competition could bring an action for violation of article 3(1)(b)
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FUCA, for alleged greenwashing or bluewashing in a company’s advertisement and sales
methods concerning the ESG qualities of a given product. The plaintiff may petition the
court for an injunction or file a request for damages and satisfaction in accordance with the
provisions of the CO as well as for disgorgement of profit (article 9 FUCA). Anyone who is
entitled to bring a civil action pursuant to article 9 FUCA may also bring a criminal charge
(article 23 FUCA). Similarly, the purchaser of a financial instrument may sue any person
(organs and employees of the issuer, but also others like consultants or rating agencies)
for the losses resulting from an alleged greenwashing or bluewashing in the provision of
information in prospectuses, key information documents or similar communications (article
69 of the Federal Act on Financial Services (the FinSA)). They may also bring criminal
charges (article 90 FinSA).

Theoretically, shareholders of a company could sue the members of the board and the
executive management based on article 754 CO for loss incurred to the company as a
consequence of breach of the duty of care (ie, to act in the best interest of the company), for
example, for inaction or inappropriate action in relation to ESG risks. However, the burden
of proof in such an action is high and if the plaintiffs prevail, the action can only lead to
repayment of damages to the company itself and not to the plaintiffs. These very restrictive
conditions explain why there is a paucity of cases and none, yet, to our knowledge, in the
ESG field.

Further, there is a debate among legal scholars as to whether a Swiss-based holding could
be made liable for the misconduct of its foreign subsidiaries based on article 55 CO and
whether investors, customers or third parties could sue the holding for damages. No case
law, ESG-related or not, is known to date.

Finally, activist investors may use ordinary corporate law instruments to put pressure on a
company and its board to compel them to adapt their ESG plans, change the company’s
strategy to better integrate ESG, replace board members, etc.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'’S CUSTOMERS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
CUSTOMERS TO HOLD THE COMPANY TO ACCOUNT?

Consumers have different mechanisms at their disposal to act against greenwashing or
bluewashing. They may file actions under FUCA for unfair competition. Pursuant to article
10 FUCA, actions in accordance with article 9 FUCA are also available to customers whose
economic interests are threatened or harmed by unfair competition. Some of these actions
may also be brought by professional and trade associations, which are authorised by their
articles of association to protect the economic interests of their members; organisations of
national or regional importance that are dedicated to consumer protection in accordance
with their articles of association; and, under certain conditions, the Swiss state (article 10(3)
FUCA,; the competent authority is the State Secretariat for Economic Affairs (SECO)).

Ordinary mechanisms of contract law could also be relevant. For instance, there is currently
a debate among scholars as to whether production processes advertised as ethical or
green can be considered as representations made by the seller on the characteristics of the
products, which, if proven untrue, could trigger the buyer’s warranty rights under the law on
sales against the seller (article 197 et seq CO). Moreover, the remedial actions for defect in
consent (article 23 et seq and article 28 CO) may also be available to counter greenwashing
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or bluewashing practices. So far, however, these remain theoretical discussions, and no
cases are known.

WHAT DEVELOPMENTS ARE THERE LIKELY TO BE IN ESG COLLECTIVE ENGAGEMENT
AND LITIGATION IN YOUR JURISDICTION IN THE NEXT FIVE YEARS?

In recent times, Switzerland has seen an increase in climate change litigation. Different
types of cases can be distinguished.

First, numerous criminal law cases are currently being brought by Swiss public prosecutors
against climate activists who, through various kinds of allegedly illegal actions (such as
road blockades, sit-ins, occupations, etc) carried out in cities throughout Switzerland,
attempt to bring about the implementation by the Swiss state of its obligations under the
Paris Agreement. The protest actions have targeted both public and private actors. For
example, protest actions have targeted large Swiss banks to draw attention to their offer
of investment opportunities in fossil fuel sources. In the criminal proceedings, the activists
— who often understand themselves as engaging in civil disobedience — usually plead not
guilty, invoking different justificatory defences such as necessity, available under the SCC.
So far, the Swiss Federal Supreme Court has rejected such defences. Applications have
been filed before the European Court of Human Rights against these decisions and they
are currently being examined in Strasbourg. There have been acquittals before lower courts
based on diverse reasons.

Second, greenwashing cases have increased significantly in the past two years. On 2
November 2022, Climate Alliance Switzerland (Geneva) (regrouping organisations such
as Greenpeace, Pro Natura, WWF and Amnesty International) filed a complaint with the
Swiss Commission for Fair Trading (SCFT) against Fifa for various assertions made on
the Fifa website to the effect that the 2022 FIFA World Cup in Qatar would be ‘climate
neutral’. It claimed violations of article 3(1)(b) FUCA, violations of article 5 D1 and D3 of the
International Chamber of Commerce Code on advertising and commercial communication
practices, and violations of Rule No. B.2 of the SCFT. The complaint was joined with
three similar complaints filed by Carbon Market Watch, Brussels (Belgium), New Weather
Institute (United Kingdom), Notre Affaire A Tous (France) as well as Fossil Free Football and
Reclame Fossielvrij (Netherlands). On 5 June 2023, the complaints were approved. The
SCFT recommended FIFA to refrain in the future from making the contested allegations,
in particular that the FIFA World Cup to be held in Qatar in 2022 would be climate-
and COZ2-neutral, unless it can provide, at the time of communication: full proof of the
calculation, using generally accepted methods, of all the CO2 emissions caused by the
tournament; and proof of the full offsetting of these CO2 emissions. On 6 September 2023,
Climate Alliance Switzerland requested SECO to publicly condemn FIFA and, if necessary,
to lodge a criminal complaint against it. SECO rejected the request. In addition, on 6 July
2023, the Consumer Protection Foundation filed 11 complaints against eight companies,
including Coca-Cola Switzerland, Hipp, Swisscom and Eliteflights, for misleading ‘green’
claims in advertisements in violation of article 3 FUCA. Three of the complaints were filed
with the SCFT, and eight with SECO. SECO now has the option to take legal action against
these companies pursuant to article 10 FUCA. The Consumer Protection Foundation had
already filed a complaint with SECO against the mountain railway company Engadin St
Moritz Mountain AG in the winter of 2022, for unfair business practices under article 3
FUCA, after the company had advertised ‘CO2-neutral’ skiing on its website. In spring 2023,
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SECO reprimanded Engadin St Moritz Mountain AG and asked it to stop using the term
climate-neutral snow sports because it was misleading.

Third, on 25 October 2016, the association KlimaSeniorinnen Schweiz and others sued
the Swiss government, the Federal Department of the Environment, Transport, Energy and
Communications, the Federal Office for the Environment, and the Federal Office of Energy
for failure to take measures to abate climate change. The plaintiff requested that the federal
authorities take all necessary measures to ensure that Switzerland makes its contribution
to achieving the goal of the 2015 Paris Agreement (in essence: reduction of greenhouse
gas emissions by 2020 by 25 to 40 per cent and by 2030 by at least 50 per cent from
1990 levels; triggering of preliminary legislative procedures for the purpose of anchoring
the two emission reduction targets in legislation, and proposal and recommendations of
the measures required to reach these targets; taking the necessary emission reduction
measures, such as, for example, promaotion of electric mobility, introduction of CO2 tax on
fuels, etc; and consistent implementation of emission reduction measures already provided
for by law). This climate change action was based on the Swiss Federal Constitution
and on articles 2 and 8 of the European Convention on Human Rights (right to life and
right to respect for private and family life). The action was declared in all instances as
non-admissible for lack of standing. On 9 April 2024 the ECHR has delivered its Grand
Chamber ruling in the case Verein KlimaSeniorinnen Schweiz and Others v. Switzerland.
This landmark case has received worldwide attention as the ECHR ruled for the first time
that the European Human Rights Convention encompasses a right to effective protection
by the State authorities from the serious adverse effects of climate change on lives, health,
well-being and quality of life. More specifically, the Court found that:

« teffects of climate change can impair the exercise of their right for respect for private
and family life (article 8(1) ECHR), and potentially also the right to life (article 2(1)(1)
ECHR).

 To protect these rights, member states must achieve the goal of carbon neutrality
by 2050.

» Environmental associations may, under certain conditions, invoke violations of the
rights of third parties by inadequate state climate protection measures before the
Court according to article 34 sent. 1 ECHR.

Fourth, on 11 July 2022, four residents of the Indonesian island Pari sued the Swiss cement
company Holcim, and requested proportional compensation for climate-induced damages
as well as a contribution to climate change measures in Pari. They also requested that
Holcim reduce its CO2 emissions by 43 per cent by 2030, and by 69 per cent by 2040. The
action is based on article 28 et seq of the Swiss Civil Code (violation of personality rights),
and articles 41 and 49 CO (tort). This action against Holcim is the first suit of this sort
filed against a carbon major in Switzerland, and it directionally follows lawsuits introduced
against RWE in Germany and Royal Dutch Shell in the Netherlands, UK and Canada. An
increase of climate change actions, especially against companies, is to be expected in the
coming years.

The Inside Track
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HOW HAS YOUR WORK IN RELATION TO ESG, COLLECTIVE ENGAGEMENT AND
LITIGATION DEVELOPED OVER THE PAST FIVE YEARS?

Our ESG practice — advisory as well as litigious — has significantly expanded over the past
five years. We are particularly pleased with the breadth and diversity of our ESG-related
mandates. Among others, we have advised:

* the board and executive management of listed companies on ESG strategy and
reporting;

 corporates as well as public entities on a wide range of ESG-related topics (eg, on
environmental law as well as on their supply chain and waste management); and

» banks on ESG-related investment funds, financing and capital market transactions.

Furthermore, we have represented companies and public entities in ESG-related disputes,
for example, environmental litigation and public procurement proceedings.

WHAT WAS THE MOST NOTEWORTHY ESG MATTER THAT YOU HAVE WORKED ON
RECENTLY AND WHAT FEATURES WERE OF KEY INTEREST?

What sets Kellerhals Carrard’s ESG practice apart is its breadth and the diversity of our
client work. A selection of recent standout cases:

 Kellerhals Carrard advised numerous listed companies in the preparation of their
non financial reports as well as in the implementation of their new due diligence
obligations in the supply chain;

Kellerhals Carrard advised Moderna on ESG-related matters in connection with its
Swiss business and supply chain;

» Kellerhals Carrard provided an expert opinion on the Swiss Federal Council’s
proposal to accelerate procedures for the expansion of renewable energies;

« Kellerhals Carrard is currently advising Switzerland’s largest retailer on legal matters
related to waste management and disposal;

 Kellerhals Carrard advised the Canton of Bern on the sustainable procurement of
wood for its new €200 million university campus; and

 Kellerhals Carrard advised the Canton of Neuchéatel on legislative competence
related to the ban on pesticides.
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Kellerhals

Carrard
Isabelle Romy isabelle.romy@kellerhals-carrard.ch
Ines Poschel ines.poeschel@kellerhals-carrard.ch
Denise Wohlwend denise.wohlwend@kellerhals-carrard.ch

Kellerhals Carrard

Read more from this firm on Lexology
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PROFILES

About

(01:7.%

Which companies have ESG obligations in your jurisdiction, and to whom do they owe
these obligations? What is the source and nature of these obligations?

Which regulators and other public bodies in your jurisdiction take an interest in ESG and
related collective engagement and litigation? What is the extent of their involvement in
ESG issues?

How do minority shareholders engage with public companies to ensure that they comply
with their ESG obligations?

When significant breakdowns in ESG cause loss to a company’s investors, what regulatory,
litigation and other mechanisms are available to the investors to hold the company to
account?

When significant breakdowns in ESG cause loss to a company’s customers, what
regulatory, litigation and other mechanisms are available to the customers to hold the
company to account?

What developments are there likely to be in ESG collective engagement and litigation in
your jurisdiction in the next five years?

THE INSIDE TRACK

How has your work in relation to ESG, collective engagement and litigation developed over
the past five years?

What was the most noteworthy ESG matter that you have worked on recently and what
features were of key interest?
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Profiles

ABOUT

Steven Friel is a leader in the law and business of ESG. He is particularly expert in
helping to organise large groups of shareholders, bondholders and other stakeholders
to respond to catastrophic breakdowns in ESG at publicly listed companies. Steven has
repeatedly been ranked by independent legal directories. Chambers and Partners notes:
‘Steven deploys strong problem-solving abilities with the finesse only available to people
of unusually high intelligence ... praised for his hands-on approach and ability to work
constructively on even the biggest and most complicated matters ... He has a razor-sharp
legal mind, is intellectually curious, and has strong business sense. He is a member of the
Global Stewardship Committee of the International Corporate Governance Network and
sits on the advisory board at the Centre for Sustainable Governance and Law in the Built
Environment at University College London.

Mitesh Modha is the business development and origination director at Woodsford. His role,
in aiding Woodsford'’s efforts to hold big business to account, is to identify ESG breaches
and to liaise with those affected by them. Affected parties often include shareholders
(institutional investors such as pension funds, university endowment funds, sovereign
wealth funds and global asset managers including many of the Top 100 by AUM) who seek
compensation for losses in share value and simultaneously wish to also affect changes in
corporate governance at the investee company. On other occasions, the affected parties
might be a group of individuals or businesses affected by the anti-competitive conduct of
big business, in which case Mitesh will work with lawyers and economists to identify the
best redress mechanism available to affected groups.

Q&A

WHICH COMPANIES HAVE ESG OBLIGATIONS IN YOUR JURISDICTION, AND TO WHOM
DO THEY OWE THESE OBLIGATIONS? WHAT IS THE SOURCE AND NATURE OF THESE
OBLIGATIONS?

In short, all UK businesses and operating companies, as well as many other types of
organisations, such as funds, trustees, public sector organisations and NGOs, are subject
to at least some ESG obligations. These obligations are owed to their investors, customers,
employees or the wider community in which they operate. The source of these obligations
starts with the promises that the companies themselves make and extend into a patchwork
of legislation, regulation and guidance.

Banks promise their regulators (and their investors) that they have systems and controls
in place to avoid money laundering and terrorist financing. Fashion brands promise their
customers (and, again, their investors) that their supply chains use sustainable materials
and a properly paid workforce. Technology brands promise all of us that the prices we pay
for their ubiquitous products are fair and competitive.

Such promises are often made in response to demands from shareholders, customers and
other stakeholders. Take investment management, for example: UK government research
indicates that 70 per cent of the UK public wants their money to go towards making
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a positive difference to people or the planet. According to the ESG Attitudes Tracker
2024, an annual survey commissioned by the Association of Investment Companies
(AIC), governance in particular is of increasing importance to investors. The 'G' in ESG
has previously lagged behind the 'E', however, it is now tied for importance. In addition,
transparency and disclosure is now rated the number one ESG issue, with 60 per cent of
respondents finding it important to consider when investing. With the UK having been the
first major country to publish a Green Finance Strategy in 2019, this momentum continued
through the COP26 Presidency in 2021, during which the UK made a commitment
to become the world’s first Net Zero-aligned Financial Centre and the setting into law
of a commitment to net zero greenhouse gas emissions by 2050. Furthermore, the
government published a revised Green Finance Strategy in 2023. Following the rush by
many companies to espouse ESG sentiment, the past couple of years have seen a growing,
healthy scepticism about ESG assertions made by corporates, together with increasing
regulatory, public, shareholder and market awareness of greenwashing.

There is no single source of UK law and regulation on ESG. The legal landscape is
fragmented, and includes:

» The UK Corporate Governance Code 2018 issued by the Financial Reporting
Council (FRC) was updated in January 2024 with the 2024 Corporate Governance
Code applying to financial years beginning on or after 1 January 2025. The key
changes to the code can be found here. The code is divided into five sections
(Board Leadership & Company Purpose; Division of Responsibilities; Composition,
Succession & Evaluation; Audit, Risk & Internal Control; Remuneration) and
provides a set of principles on good governance and other aspects of ESG. For
example, it refers to companies ‘contributing to wider society’ and has an emphasis
on stakeholder engagement. It applies to all companies with a premium listing on
the London Stock Exchange.

* Institutional investors are subject to the UK Stewardship Code 2020, also published
by the FRC, which sets out good practice for institutional investors on engagement
with investee companies. The most recent version of the Code has a greater
focus on ESG (including climate change), defining stewardship as ‘the responsible
allocation, management and oversight of capital to create long-term value for clients
and beneficiaries leading to sustainable benefits for the economy, the environment
and society’.

» Under section 172 of the Companies Act 2006 (the 2006 Act), company directors
have a duty to promote the success of the company. They must have regard to a
number of factors, including the likely consequences of any decision in the long-term
interests of the company’s employees, and the impact of the company’s operations
on the community and the environment. This reflects the concept that has become
known as ‘enlightened shareholder value’.

» The 2006 Act and related regulations, the Listing Rules of the London Stock
Exchange, and the Disclosure Guidance and Transparency Rules require certain
companies to report annually on environmental, climate-related and other
non-financial matters (such as social and employee-related matters) in their
directors’ reports, strategic reports and elsewhere in their annual reports.

* In April 2022, the Companies (Strategic Report) (Climate-related Financial
Disclosure) Regulations 2022 together with the Limited Liability Partnerships
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(Climate-related Financial Disclosure) Regulations 2022 came into effect, making
climate-related financial disclosures mandatory for certain entities that meet various
criteria. In enacting this legislation, the UK is the first G20 country to enshrine
Taskforce on Climate-related Financial Disclosures (TCFD) reporting into law.

e Further legislation includes the Climate Change Act 2008 (which contains a
statutory net zero carbon target for 2050), the Environment Act 2021 (which contains
provisions to prevent illegal deforestation, including a requirement to establish and
implement a due diligence system in relation to use of forest risk commodities),
the Bribery Act 2010, the Corporate Manslaughter and Corporate Homicide Act
2007, the Equality Act 2010 (which requires employers with at least 250 employees
to report on gender pay gap) and the Modern Slavery Act 2015 (which requires
businesses with a total turnover of £36 million or more to report annually on actions
they have taken to eliminate modern slavery in their supply chains). Most recently,
the Economic Crime and Corporate Transparency Act 2023 expands the scope of
corporate criminal liability in the UK to make it easier to pursue large organisations
for economic crimes. Of particular note is the introduction of a failure to prevent
fraud corporate criminal offence, which will make large organisations (which can
be a company or a partnership, referred to as the ‘relevant body’) liable for fraud
committed by ‘associated persons’ where it was intended to benefit (directly or
indirectly) the relevant body or any person to whom, or to whose subsidiary, the
associate provides services on behalf of the relevant body, and the relevant body
did not have in place reasonable fraud prevention measures.

WHICH REGULATORS AND OTHER PUBLIC BODIES IN YOUR JURISDICTION TAKE AN
INTEREST IN ESG AND RELATED COLLECTIVE ENGAGEMENT AND LITIGATION? WHAT
IS THE EXTENT OF THEIR INVOLVEMENT IN ESG ISSUES?

In addition to the bodies referred to above (the FRC, London Stock Exchange), several
other public bodies have taken an interest in ESG.

The UK Financial Conduct Authority (FCA) has an ESG strategy that is of particular interest
to, among others, listed companies and their advisors, regulated financial services firms,
and professional services firms and other service providers. The FCA’'s ESG strategy is
based on the premise that ‘the financial sector has an important role to play in helping the
economy adapt to a more sustainable long-term future’.

Jointly with the Prudential Regulation Authority, and Bank of England, the FCA is also
considering policy options to improve diversity and inclusion in financial services.

Other UK government departments that take a particular interest in ESG include the
Department for Business, Energy and Industrial Strategy, and the Department for Work
and Pensions, which has drafted legislation requiring a variety of pension schemes to make
certain TCFD disclosures and effectively manage climate-related risks and opportunities.

The International Financial Reporting Standards Foundation is the international body that
governs the setting of global accounting standards, adopted by the UK and over 140 other
jurisdictions around the world. It has established an International Sustainability Standards
Board to develop global baseline reporting standards for sustainability, building on the work
of the TCFD and other voluntary standard setters.
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In the face of increasing concerns about ‘greenwashing’, the UK Competition and Markets
Authority (CMA) in July 2022 launched investigations into three fashion brands (Asos,
Boohoo and George at Asda) to scrutinise their ‘green’ claims. The chief executive of the
CMA stated: ‘This is just the start of our work in this sector and all fashion companies
should take note: look at your own practices and make sure they are in line with the
law. On 27 March 2024, the CMA accepted undertakings from the three brands which
committed to being accurate and clear when displaying, describing, and promoting their
green credentials. On 18 September 2024 the CMA also published a compliance guide to
help fashion businesses stay on the right side of consumer law when making environmental
claims.

UK local authorities manage significant investments. There is a growing tendency for local
authorities to engage in collective and escalated engagement, up to and including litigation,
with investee companies that have fallen short on ESG matters. For example, a large
number of local authorities (and other institutional investors) are involved in litigation that
has been organised and funded by Woodsford against Barclays, which alleges fraud and
deceptive practices in relation to Barclays’ ‘dark pool’ alternative trading system.

HOW DO MINORITY SHAREHOLDERS ENGAGE WITH PUBLIC COMPANIES TO ENSURE
THAT THEY COMPLY WITH THEIR ESG OBLIGATIONS?

Minority shareholders in public companies have essentially three levers of control. First,
they can buy and sell their shares as a way of voicing satisfaction or dissatisfaction with
the direction of the company. Second, they can correspond with the company, and attend
and vote at general meetings. This second level is the most common form of engagement.
Third, particularly where there are concerns about serious breakdowns in ESG standards,
investors may choose escalated and collective engagement, up to and including litigation.

In a relatively short period of time, and within the last five to 10 years in particular,
a consensus has grown that all participants in the asset management industry have
responsibilities beyond simply seeking financial returns. It is now widely accepted,
particularly in the UK, that investors (including asset owners and asset managers)
have stewardship responsibilities in relation to their investee companies, and that their
stewardship responsibilities include ESG considerations.

A majority of the world’s professionally managed investments have become signatories
to the UN Principles for Responsible Investment (PRI), thereby committing to becoming
active owners who incorporate ESG issues into ownership policies and practices. The PRI
advises that:

Stewardship is investors using their influence over current or potential
investees/issuers, policy makers, service providers and other stakeholders
— often collaboratively — to maximise overall long-term value ... Examples of
ways to influence investees and issuers:
.
» Engaging with current or potential investees/issuers, across all
asset classes

 Voting at shareholder meetings

» Filing shareholder resolutions/proposals
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« Fulfilling direct roles on investee boards and board committees

e Litigating ...

Escalation

If engagement with an investee or issuer is unsuccessful, investors may
consider filing shareholder resolutions, using voting power to replace
unresponsive directors, pursuing litigation and speaking out publicly (such
as an op-ed in the media).

The PRI has published sample ESG clauses for inclusion in investment management
agreements and limited partner agreements, including: ‘In case of serious violations by
an issuer, the IM [investment manager] shall proactively inform the AO [asset owner]
about possible remedies, which may include divestiture, engagement, litigation or some
combination thereof.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'S INVESTORS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
INVESTORS TO HOLD THE COMPANY TO ACCOUNT?

PRI publishes advice on responsible investing for asset owners, stating:

To effectively include ESG factors in investment decisions and active
ownership, such approaches must be firmly embedded in the entire
investment process. Stages may include ... Active ownership (voting,
engagement and litigation) ... Litigation is a last resort to recover financial
damages, and potentially to initiate future improvements, after major
incidents — including those related to ESG matters — have occurred.

So, the PRI makes clear to its signatories that litigation is a tool (of last resort) within the
engagement part of stewardship.

A number of investors (including asset owners and investment managers) have
incorporated references to litigation into their corporate governance, stewardship and
engagement policies. By way of example, PGGM is a Dutch pension fund service provider.
Convinced that ESG leads to improved financial outcomes, and that financial and social
returns go hand in hand, PGGM'’s policy on good practices provides that:

shareholder litigation [is] the conduct of legal proceedings as a shareholder
in companies in which we invest, or were invested, which qualify on
the basis of one or more of the following objectives: Financial proceeds
to limit damages: Recovering investment losses resulting from fraud,
corruption, embezzlement or other forms of misconduct by listed companies;
Contribution to the risk-return profile: Where possible, improving the
corporate governance of the company concerned in order to remain invested
as a shareholder with a long-term outlook; Prevention: Setting standards to
prevent undesirable behaviour (fraud, corruption, deception etc.).
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Australia’s largest pension fund, AustralianSuper, also published guidance on the use of
litigation as ‘a last resort governance mechanism; cost-effective way to recover member
losses caused by a company’s misleading and deceptive conduct; and mechanism to
improve general governance standards in the market'.

A number of UK public authority funds say something similar in their responsible
investment, stewardship and ESG policies.

The main type of litigation pursued by shareholders against investee companies in which
there have been significant ESG failings is brought on an ‘opt-in’ basis (ie, not on an opt-out,
class basis, as is common in the US) pursuant to sections 90 and 90A of the Financial
Services and Markets Act 2000 (FSMA). Examples include claims brought by investors,
organised and funded by Woodsford, against Standard Chartered (allegations of breach of
Iranian sanctions), Reckitt Benckiser (admitted misconduct in the pharmaceutical industry)
and Glencore (admitted bribery and corruption on a global scale).

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY’S CUSTOMERS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
CUSTOMERS TO HOLD THE COMPANY TO ACCOUNT?

Customers can, of course, use their buying power to hold companies to account.
Middle-class investors are increasingly attracted to ESG investment products, and
shoppers on the high street are turning away from ‘fast fashion’ due to sustainability and
supply chain labour concerns.

Many of the regulators referred to in question 2 above invite consumers to let them know if
they feel let down. The chief executive of the CMA, for example, has said that it is important
to the work of the CMA that: ‘People who want to ‘buy green’ should be able to do so
confident that they aren't being misled. Eco-friendly and sustainable products can play a
role in tackling climate change, but only if they are genuine’

Woodsford is a pioneer of the relatively new opt-out regime for collective actions and
consumer redress in the Competition Appeal Tribunal (CAT). Examples of Woodsford’'s CAT
cases include:

« Trains: an affordable public transport network is vitally important to the economy and
to the environment, particularly in major cities like London. Woodsford has provided
significant financial and other support for class actions against train operating
companies who operate lines in and out of London and who are alleged to have been
overcharging customers. A settlement with one of the train operating companies,
Stagecoach South Western Trains Limited, which provides for up to £25 million
compensation to passengers, was approved by the Competition Appeal Tribunal on
10 May 2024.

* Shipping: anti-competitive conduct by big corporates distorts markets and ultimately
causes harm to consumers. In particular, cartel behaviour often leads to consumers
being overcharged. From October 2006 to September 2012, a number of shipping
companies engaged in unlawful cartel behaviour. They exchanged commercially
sensitive information, coordinated prices and divided customers among themselves
to avoid competing with each other. The cartel is likely to have made the cost of
shipping new cars and vans into the UK and Europe higher than it should have
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been. Woodsford is providing significant financial and other support for a class
action through which consumers and businesses affected by the cartel can seek
compensation and accountability.

» Gaming: consumer champion Alex Neill, funded by Woodsford, has commenced a
class action on behalf of UK-based PlayStation users who have purchased digital
games or add-on content from the PlayStation Store since 19 August 2016. It is
alleged that Sony is breaching UK and EU competition law by abusing its dominant
position, resulting in consumers paying inflated prices for digital PlayStation games
and add-on content. This standalone collective action is brought on behalf of an
estimated nine million potential class members.

WHAT DEVELOPMENTS ARE THERE LIKELY TO BE IN ESG COLLECTIVE ENGAGEMENT
AND LITIGATION IN YOUR JURISDICTION IN THE NEXT FIVE YEARS?

In short, more, more, more.

The regulators referred to in the first two questions have only just got started. They will
play an increasing role in enforcing ESG obligations, especially relating to sustainable
supply chains and climate change. We also expect to see an increasing focus on data
and ESG ratings, which will come with the need for greater rigour among those who make
representations about their ESG credentials. To this end, the government has published a
consultation on regulating ESG ratings providers and is working towards an ESG data and
Ratings Code of Conduct.

And where there are regulators, there are litigators. There will be an increase, potentially
a significant increase, in ESG-related litigation. We will see more claims by investors who
have suffered losses due to breakdowns in ESG at investee companies, not least as a
consequence of non-disclosures and misrepresentations. We have already seen claims by
investors against banks relating to money laundering and terrorist financing, claims against
miners relating to corruption, and claims against large-scale suppliers to the state relating
to fraud and corruption. Claims pursuant to sections 90 and 90A of FSMA, in particular,
are on the increase.

We will also see more ESG-related claims brought in the CAT. Simon Holmes, a judge at
the CAT and a visiting professor at Oxford University, and academic Michelle Meagher,
have written an influential article that looks at monopoly power as a barrier to a sustainable
future, and examines how competition law and policy can be used in light of climate change
and growing market concentration. It looks, in particular, at how competition law and policy
can be used as a ‘sword’ to attack market power and unsustainable practices. This line of
thinking is likely to lead to more ESG breaches being litigated in the competition courts.

Unfortunately, the UK has not kept pace with other similar jurisdictions (eg, the US,
Australia and the Netherlands) in providing consumers with good litigation options. Aside
from the CAT, there are no real opt-out class action mechanisms through which large
numbers of claims can be pursued together. Those on the claimant side might therefore
be innovative in using what little multi-claimant and representative procedures there are to
streamline large ESG actions. Woodsford is at the forefront of such innovations, including in
the use of Part 19.8 of the Civil Procedure Rules for actions brought by investors pursuant
to sections 90 and 90A of FSMA.
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The Inside Track

HOW HAS YOUR WORK IN RELATION TO ESG, COLLECTIVE ENGAGEMENT AND
LITIGATION DEVELOPED OVER THE PAST FIVE YEARS?

From our foundations as a litigation finance business, committed to access to justice,
Woodsford has in the past five years grown into a leading collective redress business
providing engagement and financial solutions to effected stakeholders.

We help to hold big business to account when they cause loss and damage by their
egregious behaviour. Whether it is helping consumers achieve collective redress when
businesses abuse their market dominance or helping shareholders in collaborative,
escalated engagements up to and including litigation with listed companies, Woodsford
is committed to ensuring that companies are held to the highest ESG standards.

WHAT WAS THE MOST NOTEWORTHY ESG MATTER THAT YOU HAVE WORKED ON
RECENTLY AND WHAT FEATURES WERE OF KEY INTEREST?

Standard Chartered, a leading international cross-border bank, faced repeated
investigations and allegations from 2007 to 2019 pertaining to sanctions breaches resulting
in a number of deferred prosecution agreements with US authorities and multiple fines.
Each revelation led to significant losses in shareholder value.

The collective redress team at Woodsford brought the above problems and related loss
in shareholder value to the attention of institutional investors and organised a number
of international investors into a group for the purposes of escalated and collaborative
engagement with Standard Chartered. After the bank refused to be held accountable to
its shareholders, litigation was commenced against Standard Chartered in the High Court
in London.

Standard Chartered sought to escape accountability by seeking to strike out the claim for
lack of evidence of the conduct alleged. The High Court refused the strike out application
and the Court of Appeal, on 17 June 2024, handing down its first ever judgment in relation to
a group securities claim under sections 90 and 90A of the Financial Services and Markets
Act 2000, agreed with the High Court. The proceedings continue and Woodsford continues
to support the investors in their continued objective of holding the bank accountable.
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Nirajé Medley-Bacon, Elizabeth Raulston
Linklaters LLP

Summary

PROFILES

About

Q&A

Which companies have ESG obligations in your jurisdiction, and to whom do they owe
these obligations? What is the source and nature of these obligations?

Which regulators and other public bodies in your jurisdiction take an interest in ESG and
related collective engagement and litigation? What is the extent of their involvement in
ESG issues?

How do minority shareholders engage with public companies to ensure that they comply
with their ESG obligations?

When significant breakdowns in ESG cause loss to a company'’s investors, what regulatory,
litigation and other mechanisms are available to the investors to hold the company to
account?

When significant breakdowns in ESG cause loss to a company’s customers, what
regulatory, litigation and other mechanisms are available to the customers to hold the
company to account?

What developments are there likely to be in ESG collective engagement and litigation in
your jurisdiction in the next five years?

THE INSIDE TRACK

How has your work in relation to ESG, collective engagement and litigation developed over
the past five years?

What was the most noteworthy ESG matter that you have worked on recently and what
features were of key interest?
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Profiles

ABOUT

Elizabeth Raulston is a senior associate in the US litigation, arbitration and investigations
practice of Linklaters LLP. She has experience advising clients on a range of litigation,
enforcement and ESG-related matters. She regularly advises clients on emerging ESG
trends and developments in the United States, including greenwashing and other ESG
litigation and enforcement actions, anti-ESG developments and sustainability disclosures.
She also has extensive experience representing clients in investigations by federal and
local regulators and law enforcement agencies, as well as in class action litigation, including
recently achieving the successful dismissal of a securities fraud class action complaint
related to sustainability disclosures.

Nirajé Medley-Bacon is

Q&A

WHICH COMPANIES HAVE ESG OBLIGATIONS IN YOUR JURISDICTION, AND TO WHOM
DO THEY OWE THESE OBLIGATIONS? WHAT IS THE SOURCE AND NATURE OF THESE
OBLIGATIONS?

To start, given the broad sweep of issues potentially encompassed under the E, S
and G of ‘ESG’, nearly every company may have some facet of its operations touch
on ESG. For example, the ‘E’ may encompass climate change, biodiversity, energy and
natural resources, emissions to air, pollution prevention and control, waste management,
and agriculture and land use. The 'S’ potentially covers health and safety, labour
standards, human rights, product safety, privacy and data protection, diversity and
inclusion, and supply chain management. The ‘G’ may include transparency, leadership and
corporate governance, business ethics, remuneration and incentives, corporate culture,
risk management and whistle-blowing.

Accordingly, there are myriad ESG obligations that may be owed by companies, whether
legal and regulatory, or imposed by market practice and civil society expectations. Equally,
there is a wide range of stakeholders to whom these obligations may be owed depending
on the area in question such as, for example, investors, regulators, employees, customers
and communities impacted by business operations.

Each of the subject areas potentially encompassed under ESG is subject to current or
future regulation, whether at the state or federal level. For example, with respect to climate
change disclosures, the US Securities and Exchange Commission (SEC) on 6 March
2024 adopted the long-anticipated climate disclosure rule that requires SEC registrants,
including private issuers, to issue certain climate-related disclosures, including information
about greenhouse gas (GHG) emissions, weather risks and financial impacts of climate
events. However, after publication, several lawsuits were filed to challenge the agency’s
disclosure rules. The SEC voluntarily stayed its new disclosure rules while litigation is
ongoing.

ESG obligations don’t apply solely to SEC-registered companies or major New York
financial institutions, however. With respect to human rights obligations, for example, any
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company seeking to import goods into the United States may need to consider the Uyghur
Forced Labor Prevention Act, which allows the US Customs and Border Protection Agency
to seize and detain goods wholly or partly made in the Chinese region of Xinjiang, on the
rebuttable presumption that the goods have been made using forced labour. Compliance
with this law points to the need for an importer (of whatever size) to adopt an appropriate
supply chain due diligence programme in line with guidance from the regulators and
international best practices.

Regulators are not the only stakeholders looking to enforce ESG obligations owed
by companies. Regarding climate change, for example, employees of companies have
brought class action litigation under the Employee Retirement Income Security Act relating
to allegedly misleading climate change disclosures pertaining to their employee stock
plans. Whistle-blowing and diversity and inclusion are other 'S’ issues where employees as
rights holders may seek to enforce relevant obligations on companies. Corporate scandals
relating to business ethics and poor governance will attract scrutiny from investors in the
form of derivative actions or securities fraud suits. And consumers may be motivated to
scrutinise environmental and social claims made on packaging or websites for signs of
greenwashing, and bring class action lawsuits and other non-judicial complaints under
consumer protection authorities.

These are just a few examples of the range of obligations and stakeholders that comprise
the ESG landscape in the United States, which only promises to become more complex
over the coming years, as new laws and regulations come into force, and stakeholders
experiment with fresh methods to engage on these issues.

WHICH REGULATORS AND OTHER PUBLIC BODIES IN YOUR JURISDICTION TAKE AN
INTEREST IN ESG AND RELATED COLLECTIVE ENGAGEMENT AND LITIGATION? WHAT
IS THE EXTENT OF THEIR INVOLVEMENT IN ESG ISSUES?

The United States federal government under the Biden Administration has adopted a
whole-of-government approach to climate and ESG issues. Among the federal agencies,
the SEC has been particularly active, issuing a flurry of rule-making, including proposals
for climate disclosures by public companies; disclosures by investment advisers and
registered investment companies as to their ESG strategies; revisions to rules regarding
fund names (including fund names suggesting ESG characteristics); and an upcoming
proposal relating to human capital disclosures.

Not to be outdone, in 2021, the Federal Trade Commission (FTC) announced that it would
review and consider updates to its regulatory guidance on environmental marketing (the
Green Guides), which it last updated in 2012. The FTC is considering a range of updates,
including to provisions on climate change, recycling and sustainability, among others. At the
time of writing, the FTC has not set a date for publishing a final version of the revised Green
Guides. Non-governmental organisations (NGOSs) have also used the FTC’s administrative
complaints mechanisms to submit greenwashing complaints, including against a major
energy company.

Other federal agencies have also begun to consider how ESG issues may impact their
mandate. For example, the Acting Comptroller of the Currency in 2022 highlighted
concerns that the management of climate risks by financial institutions could contribute
to ‘climate redlining’ (whereby historical discriminatory lending practices affecting
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marginalised communities are exacerbated as a result of these communities’ higher
exposure to climate risks). The Federal Reserve recently announced a pilot programme
whereby six major banks will participate in climate scenario analysis to evaluate the ability
of supervisors and firms to measure and manage climate risks. And the Department of
Labor also finalised rulemaking on the consideration of ESG factors in connection with
federally regulated pension plans.

Additionally, state governments have also increasingly made strides in the ESG space.
Attorneys General (AGs) in a number of pro-ESG states have aggressively pursued climate
change and greenwashing litigation. Over 40 states and municipalities have brought suits
against energy companies seeking damages for the impacts of climate change under
various state tort and statutory theories (including public nuisance, deceptive marketing
and even Racketeer Influenced and Corrupt Organizations Act claims), with a handful of
these cases reaching the Supreme Court on procedural issues. State AGs have also been
active in pursuing greenwashing litigation, including with respect to plastics pollution and
recyclability claims, where California has been especially active.

A separate contingent of states are increasingly experimenting with a variety of anti-ESG
approaches. A number of these states have passed energy discrimination laws and
regulations prohibiting boycotts of the fossil fuel industry, interpreted broadly enough
to encompass many net-zero and ESG strategies. These laws and regulations are
increasingly facing legal challenges in the courts, and some have recently been struck
down. For example, Oklahoma’s Energy Discrimination Act of 2022, which prohibits the
state’s public retirement plans from investing in companies that allegedly boycott fossil fuel
producers, was permanently enjoined by an Oklahoma state court in July 2024. Similarly,
two anti-ESG regulations adopted by the Missouri Securities Division, which required
that securities professionals receive written consent before investing using any 'social’ or
'non-financial' objectives, were struck down by a Missouri federal court in August 2024.
Litigation challenging a Texas law requiring state investors to divest from financial firms
that allegedly boycott fossil fuel companies was filed in September 2024.

Some states have launched antitrust investigations into major ESG groups such as the
Net-Zero Banking Alliance, on the theory that such initiatives amount to a group boycott
in violation of relevant antitrust laws and constitute unlawful discrimination in violation of
state consumer protection statutes. Others have issued regulatory guidance and opinions
to the effect that the consideration of ESG factors in state pension investments violates
applicable state fiduciary duties

The complex interplay between state and federal policy with respect to ESG issues is likely
to continue over the next few years, particularly in an increasingly politicised environment.
In 2024, the US Supreme Court issued its decision in Loper Bright Enterprises et al v
Raimundo, overturning long-standing precedent — the Chevron Doctrine — which provided
that where US Congress did not directly address the issue at the centre of a dispute when
drafting legislation, courts were required to uphold an agency’s reasonable interpretation of
the statute. The Loper ruling is likely to significantly reduce the authority of federal agencies
such as the US Environmental Protection Agency and the SEC. The decision could impact
federal agencies’ approach to ESG enforcement, as there is likely to be an increase in
challenges to US environmental regulations and climate-related disclosure requirements
in the coming months.
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HOW DO MINORITY SHAREHOLDERS ENGAGE WITH PUBLIC COMPANIES TO ENSURE
THAT THEY COMPLY WITH THEIR ESG OBLIGATIONS?

Minority shareholders have begun to experiment with number of avenues to engage
with public companies on ESG issues. According to the United Nations Principles for
Responsible Investment (PRI), common engagement strategies may include: holding
direct conversations with portfolio companies, regulators and issue experts; conducting
educational outreach with the marketplace; collaborating with other investors, companies
and advocates (subject to any regulatory considerations); convening summits to identify
and reach tipping points; soliciting shareholder proposals; and sponsoring academic and
other analysis on the issues to increase market participant awareness.

In particular, many activist investors are increasingly turning to shareholder resolutions
on ESG issues, with estimates suggesting that over 470 environmental and social
resolutions were submitted by shareholders of the Russell 3000 companies in 2022. A
significant proportion of these focused on climate-related disclosure but emerging areas
of focus also include human rights and racial equity, lobbying activities, and tax issues.
Strikingly, a successful activist campaign led by a minority shareholder in 2021 attracted
enough support to result in the nomination of new directors to the board of a major
oil company. These ESG shareholder proposals have often attracted significant press
attention, although many have ultimately been unsuccessful when put to the ballot. In some
instances, companies have filed lawsuits of their own to combat shareholder proposals. In
2024, a major oil company sued two investors to challenge the investors’ campaign for
a vote on a climate proposal that would accelerate the company’s pace of greenhouse
gas emissions reduction goals. The lawsuit was later dismissed after the investors to not
resubmit the proposal. Still, the pressures exerted by such campaigns can often result in
public companies taking action to resolve the underlying ESG issues that prompted the
proposals, resulting in their withdrawal.

The SEC has also waded into the arena through policy updates that may have the effect
of increasing the success of ESG shareholder proposals. Specifically, in 2022, the SEC
proposed updates to Rule 14a-8 that impose a higher burden on companies seeking
to exclude shareholder proposals (including on ESG topics) as already substantially
implemented or substantially duplicative of another past or current proposal. The proposed
update builds on an earlier SEC staff bulletin clarifying the bases under which agency
staff may consider companies’ requests to exclude environmental and social proposals,
and imposing higher burdens for exclusion — the net effect of which may be to have more
proposals come through to a vote. These updates are yet to be adopted as of 2024.

Investors have also sought to engage with companies on ESG issues through stewardship
initiatives such as the Climate Action 100+ and United Nations PRI. Members of the
Climate Action 100+ make a commitment to engage with major companies on the
net-zero transition, and in particular around the themes of disclosure, governance and
emissions reductions. In the human rights realm, investors signed up to the United Nations’
PRI have agreed to work together to take action through the new ‘Advance’ initiative,
which contemplates collaborative engagement with companies (with further escalation as
needed) and engagement with policymakers and other stakeholders to make progress on
the overall goal of furthering human rights.

Many of these stewardship initiatives also serve as forums for sharing best practices and
developing guidance around effective ESG engagement strategies. However, as noted
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above, certain ESG initiatives have come under increasing antitrust scrutiny by certain
state agencies and federal legislators. For example, the US House Judiciary committee
published a report claiming that organisations such as the Climate Action 100+ (CA100+),
the Net Zero Asset Managers initiative, and the Glasgow Financial Alliance for Net Zero
are members of a ‘climate cartel' colluding to force American companies to decarbonise
and reach net-zero emissions. As a likely result of this mounting political pressure, several
asset managers have stepped away from climate coalitions like the CA100+.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY'’S INVESTORS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
INVESTORS TO HOLD THE COMPANY TO ACCOUNT?

Investors seeking to hold companies accountable with respect to ESG issues have a
number of tools at their disposal, above and beyond the engagement strategies canvassed
above.

For example, there has been a marked uptick in shareholders filing private securities fraud
class actions in US federal courts challenging public disclosures relating to ESG issues.
High-profile recent class actions have been filed, for example, against a major financial
institution over its diverse hiring practices; against a plant milk manufacturer in relation to
its claimed environmental impacts; against a biopolymer manufacturer in connection with
claims over the biodegradability of its plastics products; and against a renewable energy
company over claims that its product (wood pellets) is not in fact sustainable. In many
instances the suits have been preceded by short-sellers’ reports discussing the purported
ESG failures of listed companies. The very active plaintiffs’ bar in the United States has
also contributed to the explosion in these types of cases over the past few years, although
many claims filed do not make it past a motion to dismiss.

Other remedies may also be available depending on the law of the state of incorporation of
the company in question. In Delaware, for example, Caremark claims flow from directors’
fiduciary responsibilities to exercise oversight over the company’s operations — including,
potentially, in respect of ESG issues. Examples of successful Caremark claims involved
food safety issues at a popular ice cream manufacturer, and a culture of sexual harassment
and misconduct at a major fast food chain. It is expected that similar suits may be devised
to address issues such as climate change and diversity in the future.

Additionally, the SEC is charged with protecting investors and the integrity of the capital
markets, and has paid particular interest to greenwashing issues. The SEC’s Climate and
ESG Task Force was tasked with identifying material gaps or misstatements in issuers’
disclosures of climate risks under existing rules; analysing disclosure and compliance
issues related to investment advisers’ and funds’ ESG strategies; and evaluating tips,
referrals and whistle-blower complaints on ESG-related issues. Since its launch in 2021, it
has launched numerous investigations into misleading ESG disclosures made to investors
and has recently assessed fines against two investment firms over failures in their
ESG policies and procedures. In 2024, the SEC reportedly disbanded the Task Force,
potentially suggesting changes to the agency’s ESG enforcement strategy amidst anti-ESG
challenges. However, the SEC’s abandonment of the Task Force does not appear to be
slowing its enforcement in the ESG space, as evidenced by the September 2024 settlement
of a greenwashing action against a leading beverage company for misleading disclosures
related to recycling.
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The SEC has undertaken these enforcement actions under pre-existing anti-fraud
authorities, and has made clear that it interprets existing rules — for example, the Marketing
Rule — as prohibiting deceptive or inflated claims to investors with respect to ESG matters.
However, with the SEC and other regulators putting out new, significant proposals with
respect to ESG disclosures, it is foreseeable that the number of greenwashing claims
will rise, as investors and regulators both benefit from increased access to information
regarding companies’ ESG risks and performance.

WHEN SIGNIFICANT BREAKDOWNS IN ESG CAUSE LOSS TO A COMPANY’S CUSTOMERS,
WHAT REGULATORY, LITIGATION AND OTHER MECHANISMS ARE AVAILABLE TO THE
CUSTOMERS TO HOLD THE COMPANY TO ACCOUNT?

Similar to the rise in investor class actions relating to ESG issues, the past few
years have also seen a marked spike in consumer class actions on ESG issues,
particularly greenwashing actions challenging inflated or misleading environmental or
sustainability-related claims — again likely spurred by the active plaintiffs’ bar in the United
States. These suits generally invoke state consumer protection statutes and have been
initiated in both state and federal courts.

Recent proposed class action suits have been filed against: a major clothing retailer in
relation to its sustainable clothing collection; a popular footwear brand in relation to the
environmental impacts of its product and its animal welfare certification; a large retailer in
relation to a sustainability certification on the packaging for its seafood products; chocolate
manufacturers in relation to sustainability claims in light of alleged forced labour in the
supply chain for cocoa; major airlines in relation to claims of carbon neutrality in light of
the use of offsetting; a major food-products corporation in relation to sustainability claims
in promotion of its bottled water in light of alleged use of microplastics and contributions to
plastic pollution and many more. Many of these suits have been tossed out at the motion
to dismiss stage, but several courts have allowed such claims to proceed after a highly
fact-specific analysis of the claims in question applying a ‘reasonable consumer’ standard.

State authorities have also been active in enforcing consumer protection statutes. For
example, the California Attorney General recently filed a greenwashing suit against a major
oil corporation over the company'’s recycling claims. New York’s Attorney General sued a
global meat company, alleging that the company failed to implement agricultural practices
to reduce its GHG emissions despite public representations of its commitment to be 'net
zero by 2040', thereby misleading consumers. Cities and states such as New York City and
Vermont have also invoked consumer protection statutes against major energy companies
relating to allegedly deceptive marketing and lobbying for fossil fuel products.

As noted above, the FTC is currently revising the Green Guides, which provide guidance on
environmental marketing claims, and which have been incorporated into the laws of several
states. The FTC also has the ability to accept non-judicial complaints from consumers (or
NGOs representing consumers) under the Green Guides and has recently accepted one
such greenwashing complaint against a major energy company. As more regulatory clarity
is provided as to the meaning of various ESG terms, we would expect to see an uptick
in greenwashing suits and complaints being filed, but potentially fewer making it past a
motion to dismiss.
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At the same time, several states are experimenting with anti-ESG approaches premised
on consumer protection arguments. For example, in 2024, the Arizona Corporation
Commission moved to repeal two rules and mandates concerning renewable energy and
gas and electric efficiency standards — the Renewable Energy Standard and Tariff Rules
and the Energy Efficiency Standards Rules, arguing that the rules, seeking to reduce the
state’s carbon footprint, cost ratepayers billions of dollars. In May 2023, Florida Governor
Ron DeSantis signed into law legislation that amends Florida’s Deceptive and Unfair Trade
Practices statute to prohibit financial institutions from discriminating against customers
based on ‘ESG social credit score metrics’, and several state AGs have launched an
investigation into a major ratings agency and its subsidiary alleging violations of consumer
protection laws in connection with an ESG risk rating product due to an alleged anti-Israel
bias. As these investigations and legislative mechanisms progress, we would expect to
see follow-on private litigation from consumers aligned with these states’ approaches,
contrasting sharply with the trend of rising greenwashing litigation.

Consumers (including activists and NGOs) can also direct complaints to voluntary
non-judicial grievance mechanisms such as the under the Organisation for Economic
Co-operation and Development (OECD) Guidelines for Multinational Enterprises These
guidelines provide, among other things, guidance on due diligence practices for climate
change, biodiversity and human rights. For example, in May 2023, an NGO filed an OECD
complaint against a large US-based grain manufacturer alleging failures in environmental
due diligence policies and procedures and seeking resolution via mediation, and in
February 2024, another NGO filed an OECD complaint against three US-based index and
ratings providers for including companies allegedly linked to Myanmar’s military regime
in their ESG indexes. Although complaints under the OECD Guidelines do not result in
traditional binding or enforceable decisions, they can still result in significant scrutiny by
the wider public and, potentially result in further regulatory or legal action.

WHAT DEVELOPMENTS ARE THERE LIKELY TO BE IN ESG COLLECTIVE ENGAGEMENT
AND LITIGATION IN YOUR JURISDICTION IN THE NEXT FIVE YEARS?

The United States is a particularly interesting jurisdiction with respect to ESG collective
engagement and litigation for a number of reasons. First, it is the jurisdiction with the largest
number of ESG lawsuits being filed, by far. Indeed, data from the Sabin Center for Climate
Change Law suggests that the United States alone accounts for more than half of all climate
change litigation filed around the world. Given the trends discussed above, it is likely that
the United States will continue to be a hub for the filing of ESG litigation — and in particular,
ESG class actions, given the active and experienced plaintiffs’ bar, and well-developed
judicial mechanisms around such claims.

Additionally, as claimants in various jurisdictions experiment with novel legal approaches
in respect of greenwashing and ESG claims, we would expect to see new theories of
liability and legal approaches being tested in the United States and potentially exported to
other jurisdictions (and vice versa). We may also see new areas of focus crop up in future
litigation, aimed at specific areas of ESG that are perceived as requiring public attention.

Further, even as more new cases are filed, we would expect to see more existing cases
reach the merits stage — whether we're looking at consumer protection lawsuits challenging
environmental marketing claims, or the wave of state- and municipal-led lawsuits against
energy companies. Any judgments on the merits will then work as a feedback loop to
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incentivise further claims, including with a focus on high-emitting sectors. These disputes
are also likely to generate spin-off disputes and arbitrations, including with respect to
insurance coverage and indemnification for legal costs.

We may also see a shift in regulatory rulemaking concerning ESG from federal regulators.
Given the Supreme Court’s decision in Loper Bright and ongoing challenges concerning
the SEC'’s climate-related disclosures, we may see federal agencies like the SEC take a
step back from prioritising ESG issues in 2025. For example, this year the SEC did not list
ESG as a 2024 priority for its Division of Examinations, despite its previous inclusion in the
2021-2023 listed priorities. However, it is unlikely that federal regulators will abandon ESG
investigations and related enforcement actions entirely. Regulators may continue to act but
with less specific focus on the term 'ESG', and enforcement agencies such as the SEC
and the Department of Justice will likely continue to work with their counterpart agencies
around the globe to bring multi-jurisdictional investigations.

At the same time, the federal legislators and states experimenting with anti-ESG
approaches will also likely seek to make progress with their investigations and legislative
agendas. Republicans in the US House of Representatives recently passed two anti-ESG
bills to limit ESG considerations in investments and agency-required climate disclosures.
The Protecting Americans’ Investments from Woke Policies Act (H.R.5339) would prohibit
managers of pension funds from considering ESG factors when making investment
decisions. The Prioritizing Economic Growth Over Woke Policies Act (H.R.4790) would
limit the SEC'’s disclosure promulgation authority and would remove private liability for
failing to make a non-material disclosures, such as federal climate disclosures. Against this
politicised backdrop, we may likely see a variety of private claims being asserted by litigants
with competing agendas, significantly complicating the ESG landscape for companies.

ESG engagement strategies will also continue to develop, as investors focus on additional
areas of interest including biodiversity disclosures in the wake of the 2022 UN Biodiversity
Conference in Montreal (COP15). We would expect to see more shareholder proposals
being filed on this and other important ESG issues (particularly climate change and human
rights) each year, and fewer proposals being successfully excluded by companies. At the
same time, given certain states’ focus on collective ESG engagement strategies from an
antitrust lens, we would expect to see heightened attention to such regulatory issues from
investors and companies alike.

The Inside Track

HOW HAS YOUR WORK IN RELATION TO ESG, COLLECTIVE ENGAGEMENT AND
LITIGATION DEVELOPED OVER THE PAST FIVE YEARS?

While many of the ESG trends we are discussing predate even the coinage of the term
‘ESG’ in the market, the sheer number and range of claims being filed and issues being
raised have increased significantly over the past five years. Many companies are waking
up to the fact that issues that they may have thought of as part of ‘corporate social
responsibility’ or public policy are now squarely in the wheelhouse of legal and compliance
— and indeed, all business operations. It has been exciting to see this landscape develop
and to help guide clients through the ever-changing ecosystem of ESG regulations, claims
and campaigns.
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WHAT WAS THE MOST NOTEWORTHY ESG MATTER THAT YOU HAVE WORKED ON
RECENTLY AND WHAT FEATURES WERE OF KEY INTEREST?

We advise several multinational companies across various industries on a range of ESG
issues, including tracking key ESG regulatory and litigation developments across a number
of jurisdictions. It has been fascinating to see how trends in one jurisdiction then pop up in
others, and specifically in the United States, it has also been very interesting to see how
the pro-ESG approach of the federal and certain state governments contrasts so sharply
with the anti-ESG approach of other states.
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